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Abstract 

In the last 3 years, the UK Supreme Court has adjudicated on three different cases involving social 

security benefits and children – widowed parent’s allowance, the lowered benefit cap and the two 

child limit.  The judgments can be analysed from a range of perspectives.  From the very general: the 

role of unincorporated international human rights treaties in domestic courts; discrimination, what 

exactly needs to be justified and to what standard; and personal and political influences in judicial 

decision making.  To the more specific: whether article 14 discrimination challenges have run their 

course in the social security field; how women as primary caregivers fare compared to men; and the 

treatment of the interests of children in an article 14 analysis. 

This article focusses primarily on the latter perspective.  In doing so, it builds on an earlier article by 

Dr Mark Simpson, published in early 2018, which examined the state of the jurisprudence 

immediately before these three Supreme Court decisions and responds to the question posed by 

Simpson of whether giving greater consideration to the best interests of children could impact 

positively on social security law.   

Introduction 

In the absence of an incorporated human right to social security in the UK to date,1 bringing with it 

requirements of adequacy, accessibility, availability and non-retrogression, legal challenges to social 

security legislation itself, rather than simply the correctness of the legislation’s application, have to 

be brought on traditional public law grounds.  These grounds can be broadly characterised as 

unlawfulness (for example being ultra vires or in breach of the Human Rights Act (HRA)); 

unreasonableness/irrationality; and procedural unfairness.   Where the challenge concerns primary 

rather than secondary legislation, the available grounds of challenge are reduced to the single one of 

breach of the HRA, with the only remedy being a declaration of incompatibility.   

The fundamental difficulty with a HRA challenge to social security legislation is that the European 

Convention on Human Rights (ECHR), which the HRA incorporates into domestic law, is principally 

focused on civil and political rights, rather than economic and social rights.  There is no right to social 

                                                 
* This article first appeared in the Journal of Social Security Law (2022) vol. 29, issue 1. An earlier version of 
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Human Rights Bill to be introduced in the new Parliamentary session.  This commitment, however, was made 
before the ruling by the UK Supreme Court, in October 2021, that certain provisions of a similar bill 
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security protected by the ECHR.  Importantly, however, where a state voluntarily chooses to make 

welfare benefits available, an individual has a right not to be discriminated against in the provision 

of those benefits which are considered a form of property or possession and so come within the 

ambit of article 1, protocol 1 (A1/P1).2  By way of example, the lack of availability of disability living 

allowance to a child after they have been in hospital for over 12 weeks cannot be challenged as a 

direct breach of A1/P1, since there is no obligation on the state to make any form of disability 

benefit available.  However, it can be challenged as a breach of article 14, in conjunction with A1/P1, 

as discriminating against disabled children who are so sick that they need to spend over 12 weeks in 

hospital, compared to disabled children who do not require such hospitalisation.3 

While article 14 provides an inroad into challenging social security legislation, the need to frame 

such challenges as discrimination claims has various limitations and, in particular, in focusing on 

relative rather than absolute treatment, risks playing one group of disadvantaged claimants off 

against another.  One specific limitation as far as children are concerned is that, other than disability 

living allowance and the Scottish child disability payment, children have no direct legal entitlement 

to any social security benefits.  Instead, the legal entitlement vests in the person with parental 

responsibility for them.  This absence of direct entitlement rules out an article 14, in conjunction 

with A1/P1, challenge by children even where they are clearly negatively impacted by a particular 

social security provision.  This limitation is seen starkly in the deeply divided judgment of the 

Supreme Court in the first benefit cap case (‘SG’)(2015).4 Inroads into this limitation began to be 

made at the High Court level in litigation concerning the marriage requirement for eligibility for 

widowed parent’s allowance (‘McLaughlin’)(February 2016)5, only to be rowed back upon on appeal 

(December 2016),6 before the limitation is side-stepped altogether in the High Court case concerning 

the lowered benefit cap (‘DA’)(2017).7  

 

This line of cases is analysed by Mark Simpson in his wide-ranging article of 2018 - ‘Social Rights, 

child rights, discrimination and devolution: untangling the web’ - which goes on to contrast the 

situation of children’s rights and discrimination in the social security field to that in the field of 

adoption, before considering the impact of wider political forces on the social security and human 

rights landscape.8  The present paper starts with a brief overview of Simpson’s article before picking 

up where Simpson left off in respect of developments regarding children’s interests in social security 

case law.  It takes one of the core questions posed by Simpson, namely whether a greater focus on 

the interests of children will have a positive impact on social security law, and examines it in light of 

three more recent Supreme Court judgments:  McLaughlin (2018) (widowed parent’s allowance),9 

DA and DS (2019) (lowered benefit cap)10 and SC (2021)11-  the last of these concerning the two child 

                                                 
2 Stec v United Kingdom (2005) 41 EHRR SE 295. 
3 Mathieson v Secretary of State for Work and Pensions [2015] UKSC 47. 
4 R (SG) v Secretary of State for Work and Pensions [2015] UKSC 16.  The original benefit cap set an upper limit 
on benefits of £26,000 for couples and those with children. 
5 In the matter of an application by Siobhan McLaughlin for judicial review [2016] NIQB 11. 
6 In the matter of an application by Siobhan McLaughlin for judicial review [2016] NICA 53. 
7 R (DA and others) v Secretary of State for Work and Pension [2017] EWHC 1446 (Admin).  The lowered benefit 
cap reduced the total amount of benefits for couples and those with children to £23,000 for those families 
living in London and £20,000 for those families living outside London. 
8 Simpson, M. (2018) Social Rights, child rights, discrimination and devolution: untangling the web, Journal of 
Social Welfare and Family Law, 40: 1, 3-20. 
9 In the matter of an application by Siobhan McLaughlin for judicial review [2018] UKSC 48. 
10 R (DA, DS and others) v Secretary of State for Work and Pensions [2019] UKSC 21 (‘DA and DS’).  The 
challenge by DA and two other families was joined at the Supreme Court with that of DS and one other family. 
11 R (SC and others) v Secretary of State for Work and Pensions [2021] UKSC 26. 



 

 

limit which limits payment of the individual child element in child tax credit (CTC) and universal 

credit (UC) to the first two children, save for limited exceptions.  This paper argues that while greater 

prominence has indeed been given to children’s interests in relation to public law challenges to 

social security legislation, the impact of this, other than in McLaughlin, has been severely curtailed 

by the court’s approach to article 14 justification. It then considers possible explanations for the 

court’s different conclusions in McLaughlin compared to the benefit cap (DA and DS) and two child 

limit (SC) challenges. 

Increasing consideration of children’s interests: a possible turning point 

In his article, Simpson takes as his starting point the Supreme Court judgment in SG, where it was 

accepted by a majority that the original benefit cap was not in the best interests of children, and so 

contrary to article 3.1 of the UN Convention on the Rights of the Child (‘UNCRC’) which provides that 

the best interests of children shall be a primary consideration in all actions concerning them.  Yet, a 

different majority found that this was irrelevant to the issue before the court of whether the cap 

indirectly discriminated against women due to its disproportionate impact on lone parents, the vast 

majority of whom are women.  Simpson sees this difference in approach as due, in part, to 

conflicting views on the role of unincorporated international human rights treaties (specifically the 

UNCRC), but, more decisively, due to differing views as to the extent to which ‘the best interests of 

the child should be determinative of the parent’s social rights’.12 Closely associated with the latter 

are differences in the preparedness to look at the practical reality of the effect of the benefit policy 

on children as opposed to the strict legal position of who is entitled to the benefits.13 

Simpson traces how differences regarding the role of the best interests of children are similarly in 

play in McLaughlin, as between the approach of the High Court and the Court of Appeal.  For the 

High Court, widowed parent’s allowance was paid to the surviving parent because of their 

responsibility for the children and so was, at least in part, for the benefit of the children and should 

be paid whether or not the parents had been married or simply cohabiting.  By contrast, for the 

Court of Appeal, the allowance was the possession of the surviving parent, the child has no propriety 

interest in it and so article 14, in conjunction with A1/P1, could only be engaged as far as the adult 

was concerned with there being legitimate reasons for treating married and non-married adult 

claimants differently in order to promote marriage.14  

This impasse between a purposive approach and a strict proprietary approach to child-related 

benefits is completely sidestepped in the High Court judgment in the lowered benefit cap challenge.  

This follows on from another Supreme Court case which post-dated SG, namely Carmichael (formerly 

known as MA and others).15 That case concerned the bedroom tax where, in concluding that there 

had been a violation of the article 14 rights of those who had an objective medical need to an 

additional bedroom, the Supreme Court concluded that the violation was in relation to article 14 

taken with article 8.  It is this invocation of article 8 (almost as a throw away finding and certainly 

with no judicial analysis), which is about protecting family and private life, in the context of a social 

security payment rather than the more usual A1/P1 property rights, which allows the High Court in 
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13 Simpson (n8) 8. 
14 Simpson (n8) 7, 8. 
15 R (Carmichael and others) v Secretary of State for Work and Pensions [2016] UKSC 58. 



 

 

DA to hold that the children’s best interests in relation to non-discrimination to their right to family 

life were in play and ultimately that the lowered cap breached those rights.16   

Looking ahead, Simpson considers that “the Supreme Court’s deliberations on McLaughlin, the likely 

appeal in DA and the inevitable judicial challenge(s) to the two child limit on child tax credits and 

universal credit represent an opportunity to test whether [DA in the High Court] in fact marks a 

turning point in social security case law.”17 

While complete in itself, Simpson’s article does not end there but goes on to compare the 

developments in the social security field with another area of social policy, namely adoption.  In that 

field, in stark contrast to the position in SG, discrimination against adults on the basis of marital 

status or sexual orientation has been found by the courts to be unlawful because of the impact on 

the best interests of the children.18  The difference of judicial approach in the two fields is viewed by 

Simpson as being, in part, due to the individualised nature of adoption decisions but also due to the 

best interests principle being found in domestic adoption legislation rather than simply the 

unincorporated UNCRC, as well as to evolving social attitudes to sexual morality and the acceptance 

of particular forms of relationship.19   

Simpson concludes optimistically that: 

 

 “if the best interests of the child were to become a more important consideration, then 

changing social attitudes towards the suitability of family forms other than heterosexual 

marriage for child raising could begin to have an impact on social security law and practice in 

the way that they have on adoption practice. Saving money, promoting employment, a 

highly ideological view of ‘fairness’ or administrative convenience might be less readily 

accepted as providing foundations for discrimination against lone parents or surviving 

cohabitants when those factors have a direct impact on the living conditions of their 

children.”20  

 

Three years on from Simpson’s article, with Supreme Court decisions in McLaughlin, DA and DS and, 

most recently, SC, where do we stand? Did DA in the High Court mark a turning point in social 

security law as Simpson posited back in 2018?  Has a greater focus on the best interests of the child 

impacted on social security law in the same way as in the adoption field?   

 

McLaughlin: children’s interests take centre stage 

 

When McLaughlin reached the UK Supreme Court, having come up through the Northern Ireland 

courts, the charity Child Poverty Action Group (‘CPAG’) decided to intervene in the case.  This was 

precisely because, while reference to the children’s best interests had been invoked in the High 

Court, it was, in contrast to SG, without any specific reference to article 3.1 of the UNCRC and the 

obligation to give primary consideration to the best interests of the child in all actions concerning 

them.  CPAG also wanted to make sure that the article 14 discrimination arguments were viewed 

principally from the perspective of article 8 rather than A1/P1 because, as set out in their written 
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submissions to the court, “an analysis focused on A1/P1 and the individual claimant of the benefit 

could artificially restrict the ability of the court to take proper account of the rights of children within 

the UK’s social security system.”  It was also considered that the court would benefit from having 

before it other international law provisions, besides article 3.1 UNCRC, which the marriage condition 

was considered to be incompatible with and which, it was argued, showed that the discrimination in 

the criteria for receipt of widowed parent’s allowance did not achieve a fair balance between the 

interests of those affected and the ostensible aim of incentivising marriage.  While CPAG’s 

submissions would hopefully benefit directly the claimant’s case in McLaughlin, it was also 

considered that having the UK’s highest court address these issues at this juncture would hopefully 

mean that they were no longer in contention by the time the same court inevitably came to hear the 

lowered benefit cap and two child limit challenges, both cases in which CPAG was directly 

representing the claimant households.   

 

The Supreme Court ruling in McLaughlin of August 2018 delivered on all the above jurisprudential 

aims.21  Where the court’s reliance on article 8 ambit in a social security discrimination case was 

completely undeveloped in Carmichael, with the concern that it might have been a one-off, in the 

Supreme Court’s judgment in McLaughlin the reliance on it (even by the single dissenting judge) is 

fully explored.  Drawing on a line of cases of the European Court of Human Rights (ECtHR) ranging 

across parental leave to child benefit and all of which were found to be within the ambit of article 8, 

Lady Hale, in giving the lead judgment, concludes that payment of widowed parent’s allowance, 

while not required by article 8, is a modality of the exercise of the rights guaranteed by article 8: 

“securing the life of children within their families is among the principal values contained in respect 

for family life.”22  

 

Putting the purpose of widowed parent’s allowance and thus the position of the children at the 

centre of the article 14 non-discrimination analysis through the reliance on article 8 ambit rather 

than A1/P1 has, in turn, a bearing on the questions of comparability and justification.  Specifically, it 

enables the Supreme Court to depart from the earlier ECtHR case of Shackell,23 where a similar 

challenge to the denial of widowed mother’s allowance to an unmarried surviving mother was 

unsuccessful on the basis that marriage was different from cohabitation and so the unmarried 

surviving partner was not in an analogous situation to a widow.  Given that the purpose of widowed 

parent’s allowance is to benefit the children, the majority of the Supreme Court considers that the 

situation of the children is an essential part of the comparison.24 That situation is the same whether 

or not the couple were married to one another and so the married and unmarried parents are in an 

analogous situation.  Turning to justification, while privileging marriage may be a legitimate aim, it is, 

quite simply, not considered a proportionate means of achieving that aim to deny the surviving 

partner and her children the benefit of the late partner/father’s national insurance contributions 

because they were not married to one another.25  Indeed “a policy in favour of marriage or civil 

partnership may constitute justification for differential treatment when children are not involved.  

But it cannot do so in relation to a benefit targeted at the needs and well-being of children.”26 
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24 McLaughlin (n9) §§ 26, 27. 
25 McLaughlin (n9) §39. 
26 McLaughlin (n9) per Lord Mance §52. 



 

 

 

This conclusion that the marriage condition is in breach of article 14 taken with article 8 is then 

reinforced by reference to the UK’s international obligations which serve to inform the 

interpretation of the guarantees contained in the ECHR.  While principal amongst those obligations 

is article 3.1 UNCRC, Lady Hale also refers to article 26 UNCRC (the right of every child to benefit 

from social security).27   

 

Simpson’s projection that giving more prominence to the best interests of the children could begin 

to have an impact on social security law in the same way as it had in the field of adoption appeared 

to be being born out.  Indeed, the approach of the Supreme Court in McLaughlin was followed 

directly by the High Court eighteen months later in a challenge to higher-rate bereavement support 

payment, the 2017 replacement to widowed parent’s allowance,28a decision which was never 

appealed by the Secretary of State for Work and Pensions. 

 

DA and DS: children’s interests, theory versus practice 

 

The optimism that greeted the Supreme Court’s decision in McLaughlin was short lived.  In May 

2019, the Supreme Court gave its judgment in DA and DS. That judgment takes the McLaughlin 

approach to children’s best interests a step further in two significant regards only to then leave such 

jurisprudential developments devoid of any practical impact.   

 

Notably, at the Court of Appeal stage in DA, it had been held that while the child claimants could 

bring their own claim in relation to non-discrimination with respect to their right to family life, this 

essentially added nothing as the real issue was the discrimination faced by their parents and the 

case was only within the ambit of the children’s article 8 rights because those rights were 

inextricably intertwined with their parents’ rights.29  In the leading judgment of the Supreme Court, 

Lord Wilson turns this analysis directly on its head: it is the interests of the parents which are viewed 

as indistinguishable from the interests of their children.30 As for the child claimants, in claiming a 

violation of their own right not to be discriminated against under article 14, taken with article 8, Lord 

Wilson considers that those rights should be construed in the light of the UNCRC and the obligation 

to give primary consideration to the best interests of children.  In other words, it is no longer simply 

a matter of article 3.1 UNCRC serving to reinforce separately reached findings of a breach of article 

14 as in McLaughlin.31 Moreover, given the indistinguishable nature of the parents’ interests to 

those of their children, the parents themselves can claim that their own rights under article 14, 

taken with article 8, must be construed in the light of article 3.1 UNCRC.32  

 

Lord Wilson then proceeds to set out in concrete terms what construing article 14 in light of article 

3.1 UNCRC means: 

 

“the claims of all the appellant cohorts under article 14, taken with article 8, require the 

court to proceed to assess whether, in setting the terms of the revised cap, the government 

                                                 
27 McLaughlin (n9) §40. 
28 R (Jackson and others) v Secretary of State for Work and Pensions [2020] EWHC 183 (Admin).   
29 DA [2018] EWCA Civ 504 §128. 
30 DA and DS (n10) §77. 
31 DA and DS (n10) §76. 
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breached article 3.1 of the UNCRC. Were the court to hold that it had not done so, what 

would the effect of it be?  The overarching inquiry is whether its decision not to exempt the 

appellant cohorts from the cap was manifestly without reasonable foundation … a 

foundation for the decision not made in substantial compliance with article 3.1 might well 

be manifestly unreasonable.”33 

 

This was a considerable jurisprudential step and one which put the UK’s international obligations 

under article 3.1 UNCRC squarely into play for the purposes of article 14 justification.  Yet what was 

given with the hand of legal theory was promptly removed by the hand of practical application.  

Considering the actual situation before the court, Lord Wilson finds that there has been no breach of 

article 3.1 UNCRC on the basis of generalised statements by the government about it being in 

children’s best interests to grow up in working households.34  Essentially, article 3.1 compliance is 

reduced to a tick box exercise – as long as the government says that it has had regard to the 

interests of children, however questionable and unbalanced the evaluation may be, the court will 

not go behind that assessment.35   

 

Ultimately, the court held that the application of the lowered cap to lone parents and their children 

is not manifestly without reasonable foundation given the government’s position that there are 

better long term outcomes for children who live in households in which an adult works and the 

availability of discretionary housing payments (‘DHPs’) to address situations of particular hardship.36  

Such a conclusion is extremely difficult to square with the fact that the evidence before the court 

was that the only official evaluation of the impact of the benefit cap on incentivising claimants into 

work showed a minimal (5%) impact on getting people into work to escape the cap;37 that official 

data on the availability and adequacy of DHPs was limited and the evidence put in by the claimants 

and Shelter, the homelessness charity, as intervenor, showed a very divergent picture across the 

county;38 and that there was evidence put in by the claimants, but not referred to in the Supreme 

Court judgment, that it was not work which determined the long term outcomes of children but 

household income.39   

 

Despite children’s interests appearing to be given a more prominent position through the court’s 

direct reliance on article 3.1 UNCRC and consideration of whether it has been complied with, scant 

regard is actually had of those interests.  The court’s view that it cannot go behind the government’s 

assessment of the best interests of children in determining whether article 3.1 UNCRC has been 

complied with results in it not being prepared to take those interests into account in any meaningful 

                                                 
33 DA and DS (n10) §78.  This approach followed Lord Wilson’s earlier conclusions as to the significance of 
international conventions to the question of justification in Mathieson v SSWP [2015] UKSC 47 §44. 
34 DA and DS (n10) §86 
35 DA and DS (n10) §87.  For a more general critique on what compliance with article 3.1 UNCRC requires see C. 
O’ Brien, “Done Because We Are Too Menny” The Two-Child Rule Promotes Poverty, Invokes a Narrative of 
Welfare Decadence, and Abandons Children’s Rights,’ (2018) 16 (4) The International Journal of Children’s 
Rights 700. 
36 DA and DS (n10) §88. 
37 DA and DS (n10) §23.  This evaluation in fact related to the original benefit cap.  To date, there has been no 
official evaluation of the lowered benefit cap. 
38 DA and DS (n10) §31. DHPs are administered at a local level by local authorities rather than centrally by 
DWP. 
39 Witness statement of Jonathan Bradshaw, Emeritus Professor of Social Policy at the University of York, on 
file with the author. 



 

 

sense in its own assessment of whether the prima facie discriminatory treatment of the children and 

their lone parents is justified.  The High Court decision in DA was perhaps not the turning point that 

it had at first appeared to be. 

 

SC: children’s interests fall from grace40  

 

It took little more than two years for a differently constituted Supreme Court in SC to lay to rest any 

uncertainty as to whether McLaughlin marked a new approach to the law on child related social 

security benefits, with DA and DS being a rearguard action, or whether McLaughlin was confined to 

its particular facts.  In doing so, even some of the small gains in DA and DS were rowed back upon. 

 

In SC, Lord Reed, giving the judgment of a unanimous court, finds that Lord Wilson’s approach to the 

direct role of article 3.1 UNCRC in the article 14 justification analysis “contradicts a fundamental 

principle of our constitutional law.”41 Nevertheless, while it is not for domestic courts to determine 

whether the UK is in breach of its obligations under unincorporated international treaties, the 

interests of the children are not completely irrelevant.  They are a relevant factor in the court’s own 

assessment of whether the differential treatment resulting from the legislation is justified under 

article 14.42  To the extent that the DA and DS approach to article 3.1 UNCRC, while superficially 

appealing, was of nugatory effect in practice, such a return to a more orthodox approach to 

unincorporated international treaties is potentially not as bad as it might first appear.  The real issue 

is what weight courts are prepared to place on the children’s interests in the justification exercise. 

 

Of greater concern is how the Supreme Court in SC resurrects the importance of who is legally 

entitled to the benefit rather than for whose benefit it is paid.43  It does so not by limiting 

consideration of ambit to A1/P1: in line with McLaughlin and DA and DS, it accepts that benefits 

intended to provide financial support for families with children fall within the ambit of article 8.44  

Rather, when considering whether there has been any differential treatment of children compared 

to adults for the purposes of an article 14 with article 8 discrimination claim by the child appellants, 

it concludes that there has not on the basis that children and adults are not in a comparable 

position. Since children (as opposed to the adults responsible for them) have no entitlement to child 

tax credit, it is a “false comparison” to say children are excluded from the scope of benefits intended 

to provide them with financial support whereas there is no corresponding exclusion of adults from 

benefits intended to provide them with similar means-tested support.45 Lord Reed considers that 

what the two child limit in fact does is set “a cap on the maximum amount of one part of one benefit 

which an adult responsible for children can receive.”46  That the necessary corollary of this is that the 

adult has less money to spend on each individual child than, in the absence of the two child limit, the 

                                                 
40 For further commentary on the two child limit case see O’Brien, C. (2019) What is the point of social 
security? Discriminatory and damaging effects of the two-child limit justified by the ‘lottery of birth’, Journal of 
Social Welfare and Family Law 41:4, 479-482. 
41 SC (n11) §91. 
42 SC (n11) §92. 
43 ‘[T]he person entitled to child tax credit is not the child, but the person responsible for him or her’ SC §5.  A 
point repeated at §§ 58, 66. 
44 SC (n11) §41. 
45 SC (n11) §§57,58. 
46 SC (n11) §58. 



 

 

law provides should be available for each child, and that such a restriction does not apply to the 

individual amounts available for adults, is noticeably absent from this analysis. 

 

Accordingly, for the purposes of a direct discrimination claim by children compared to adults, the 

lack of any legal entitlement to the benefits affected by the two child limit prevents the children’s 

claim getting off the ground.  No regard whatsoever is given to what in McLaughlin was the critical 

question of who is intended to benefit from the social security provision in question.47  By contrast, 

for an indirect discrimination claim,48 the claim fails because children are the ones affected by the 

policy, as the amount that can be spent on their care is limited, but there is no comparable effect on 

adults.49  

 

This failure of the children’s discrimination claim at the ‘analogous situation’ or ‘comparator group’ 

limb of the article 14 analysis is at odds with the general approach of the courts to this limb.50  

However, the artificial focus on who the benefit is paid to, as opposed to what its purpose is, 

becomes understandable if one considers what the outcome of the justification stage would have 

been, assuming that there had been found to be differential treatment of children as compared to 

adults.  There is simply no justification for singling out children for exclusion from access to 

subsistence benefits compared to adults. This is because none of the stated aims of the policy are 

rationally connected to the means employed of excluding children from subsistence benefits.51   

 

Such absence of a rational connection is evident from the earlier judgment of the Court of Appeal.52  

While it too had been unprepared to find that there was any difference in treatment of children 

compared to adults,53 it had, nevertheless, in the context of the discrimination claim by those 

families with more than two children, specifically considered the rights and interests of children.  Its 

findings that two of the three stated aims of the two child limit were not capable of justifying 

limiting entitlement to child tax credit on the ground of the number of children in the family apply 

by analogy to restricting benefits intended for children but not those for adults:  (i) the aim of 

reducing the fiscal deficit, while legitimate, “does not supply a reason for placing the burden of the 

reduction on one category of person rather than another”;54 and (ii) the aim of incentivising people 

to support themselves and their families through work is not only a generic aim, as the Court of 

Appeal found,55 but cannot logically apply to children who are too young to work.  As for the third 

stated aim - fairness to the taxpayer and putting those who receive benefits in the same position as 

                                                 
47 McLaughlin (n9) §27. 
48 More children are affected than adults by the 2 child limit because in any affected household there will be a 
maximum of two adults but a minimum of three children. 
49 SC (n11) §63. 
50 “… there are few Strasbourg cases which have been decided on the basis that the situations are not 
analogous, rather than on the basis that the difference was justifiable.  Often the two cannot be disentangled.” 
McLaughlin (n9) §24. 
51 For a difference in treatment to be justified it must pursue a legitimate aim and there must be a reasonable 
relationship of proportionality between the means employed and the aims sought to realised.  This requires 
that there is a rational connection between the aim pursued and the means employed.  (See McLaughlin (n9) 
§37). 
52 R (SC and others) v SSWP [2019] EWCA Civ 615 (‘SC Court of Appeal’). 
53 SC Court of Appeal §81 Its finding was based on the erroneous view that there were no adult benefits 
equivalent to child tax credit as the latter is paid solely in respect to children. 
54 SC Court of Appeal §134. 
55 SC Court of Appeal §134. 



 

 

those who do not in deciding how many children to have - the Court of Appeal directly found that 

this argument simply could not apply to children: “looking at the two child limit solely in terms of the 

interests of the children affected by it, the point that children are not responsible for their parent’s 

conduct and have no control over the size of the family into which they are born seems to me to be 

a complete answer to the justifications based on fairness and parental choice.”56   

 

Lord Reed in the SC Supreme Court judgment does go on, for completeness, to say that, even if it 

was accepted that children and adults were in comparable situations, the conclusion on justification 

would be the same as the overall conclusion regarding discrimination against those families with 

more than 2 children.57  This is an extremely surprising conclusion.  The fact that there may be a 

rational connection as far as singling out larger families for differential treatment is concerned,58 

thus enabling the court to move on to consider proportionality, fails to address whether there is any 

rational connection as far as singling out children for differential treatment is concerned.  No such 

connection exists. 

 

The Supreme Court’s approach to the position of children as beneficiaries, but not direct recipients 

of means tested benefits, is of considerable concern. Nor, it transpires, is any consolation to be 

drawn from the fact that, if a measure affects children, their best interests are relevant to the 

court’s proportionality assessment.59 This is because the Supreme Court reduces the assessment of 

proportionality to the single question of whether Parliament made the right judgment in passing the 

legislation60 before concluding that:  

 

“There is no basis, consistent with the separation of powers under our constitution, on 

which the courts could properly overturn Parliament’s judgment that the measure was an 

appropriate means of achieving a legitimate aim.”61 

 

Such a statement is far removed from an early Human Rights Act case concerning adoption, In re(G): 

 

“The fact that the issue is a political issue too adds weight to the argument that, because it 

lies in the area of social policy, it is best left to the judgment of the legislature. But … [c]ases 

about discrimination in an area of social policy will always be appropriate for judicial 

scrutiny.  The constitutional responsibility in this area of our law resides with the courts.  The 

more contentious the issue is, the greater the risk that some people will be discriminated 

against in ways that engage their Convention rights.  It is for the courts to see that this does 

not happen.  It is with them that the ultimate safeguard against discrimination rests.” 62  

 

Children: innocent but not necessarily a neutral presence 

 

                                                 
56 SC Court of Appeal §156. This was not the end of the matter for the Court of Appeal since it was considering 
discrimination against larger families as a whole rather than simply children and so the interests of wider 
society in the values of parental choice and responsibility were also of relevance. 
57 SC (n11) §64. 
58 SC (n11) §204. 
59 SC (n11) §203. 
60 SC (n11) §208. 
61 SC (n11) §209. 
62 In re G (Adoption: Unmarried Couple) [2008] UKHL 38 §48 (per Lord Hope). 



 

 

Where does this tour of recent case law leave us as far as Simpson’s original projection is concerned 

and the impact on social security law of children’s interests being a more important consideration?  

Firstly, all three judgments agree that the right of children not to be discriminated against in relation 

to the benefits intended to support them, but to which they do not have formal legal entitlement, 

no longer falls at the A1/P1 hurdle but instead reliance can be placed on article 8 ambit.  

Nevertheless, such a discrimination claim may now fail for want of a comparator if it concerns 

children being treated differently from adults (SC), as opposed to some children being treated 

differently from other children (McLaughlin, where the comparison was between children of 

married and unmarried parents).   

 

Secondly, children’s interests are relevant to the article 14 plus article 8 justification analysis, albeit 

it is not for the courts to determine whether the UK itself is in breach of article 3.1 UNCRC. It is 

difficult though to see this as anything but a passing nod to children’s interests.  Were it not for 

McLaughlin, given the overall conclusions in DA and DS as to the lawfulness of a measure which 

pushes a family “well below the poverty line”63 and in SC as to the lawfulness of a measure which is 

the biggest driver of rising child poverty,64 it would be difficult to envisage a social security measure 

contained in primary legislation where the children’s interests could tip the balance.65  McLaughlin, 

far from continuing a turning point started by DA in the High Court, appears to be an outlier in this 

regard.   

 

Looking across the three cases, there are a number of possible explanations for the finding of 

unjustified discrimination in McLaughlin compared to DA and DS and SC.  The first and most 

straightforward is the simple fact of differing judicial personalities, together with the wider political 

context of reviews into judicial review66 and the Human Rights Act.67  SC provides Lord Reed with an 

opportunity to make clear that under his presidency, compared to that of his predecessor Lady Hale, 

a less judicially active, more deferential course has been firmly set.  While no doubt playing some 

part, it is unlikely that such factors provide the full explanation for the difference in approaches.  

Instead, consideration needs to be given to the particular measure that was being challenged. 

 

McLaughlin was about a benefit paid to those who are widowed with dependent children.    The 

children’s needs upon the death of one parent are the same whether or not their parents were 

married.  The children are not responsible for their parent’s marital status nor indeed for the 

unfortunate death of one of them.  Perhaps more significantly though (i) the benefit is not means 

                                                 
63 DA and DS (n10) §33. 
64 Child Poverty Action Group Understanding the latest data on the two-child limit, 15 July 2021.   
65 It remains to be seen what impact SC will have on challenges to secondary legislation, the majority of which 
is subject to negative resolution and so receives very limited Parliamentary scrutiny.  However, there are early 
indications that lower courts will take an equally deferential approach to secondary legislation, at least where 
an instrument has been the subject of affirmative resolution: R (Pantellerisco and others) v Secretary of State 
for Work and Pensions [2021] EWCA Civ 1454 §58 (a challenge on irrationality grounds to regulation 82(1)(a) 
Universal Credit Regulations 2013 and the way that the in work exemption from the benefit cap was 
dependent on earnings actually received rather than worked for). 
66 The Independent Review of Administrative Law, which, following a report from the IRAL Panel in March 
2021 and a subsequent Ministry of Justice consultation has resulted in the Judicial Review and Courts Bill 
currently going through Parliament. 
67 The Independent Human Rights Act Review which resulted in a report by the IHRAR Panel in October 2021 
and a wider consultation by the Ministry of Justice Human Rights Act Reform: A Modern Bill of Rights. 
 



 

 

tested but entitlement depends on the national insurance contributions of the deceased i.e. it has 

been earned plus (ii) society’s views on cohabitation have changed considerably from when 

bereavement benefits were first enacted.68  While married and civil partnered couple families 

account for the largest share of families with dependent children (61.4%), the number of cohabiting 

couples with dependent children (16.3%) has increased by more than a quarter in the past 20 

years.69  The parents’ choice not to marry may still have certain legal consequences but it is certainly 

no longer the cause of widespread moral judgment.70   

 

Also of significance, as far as widowed parent’s allowance is concerned, is that (iii) the children are a 

neutral presence in that they are not part of any perceived problem being addressed. The payment 

of widowed parent’s allowance to those who are married or in a civil partnership is not trying to 

achieve behavioural change in any real sense:71  it is a carrot, in that if you marry you will get 

something additional, rather than a stick, in that if you do not marry you will have something 

withdrawn.  The marriage condition for bereavement benefits privileges a certain form of 

relationship but does not mandate it. Certainly, it is not trying to ensure that children are only born 

to married, as distinct from cohabiting, couples. Consequently, while promoting marriage may still 

be a legitimate basis for treating married and unmarried couples differently in certain situations, a 

majority of the Supreme Court felt entirely comfortable in finding that it could not constitute 

justification for differential treatment where children were concerned.  Lady Hale, with three other 

justices agreeing, has no hesitation in answering for herself the question of whether denying 

Siobhan McLaughlin and her children the benefit of her partner’s national insurance contributions is 

a proportionate means of achieving the legitimate aim of privileging marriage.  In doing so, no 

reference is made to the will of the legislature or the constitutional separation of powers.72  This is 

the case even when the same marriage requirement had been enacted much more recently in 

relation to the replacement benefit for widowed parent’s allowance and where the position of 

children of unmarried parents had been raised by stakeholders during the initial consultation and 

been the subject of debate and amendments tabled by MPs and peers during the passage of the 

legislation through Parliament.73   

 

As for DA and DS and SC, from a children’s perspective, the needs of the child are the same whether 

or not their parent is a lone parent (in the case of the benefit cap) or whether or not they are a child 

in a large family (in the case of the two child limit).  Equally, the affected children are in no way 

responsible for their parent being a lone parent who is unable to find sufficient paid work to escape 

the cap nor for the size of the family into which they are born.  So far, so similar to McLaughlin.  

Three distinguishing factors however are (i) the benefits involved are means tested benefits rather 

than contributory, they have not been earned through paid work; (ii) society’s attitude to parental 

responsibility, including financial responsibility, for their children; and (iii) closely related to the 

foregoing, the presence of children is not a neutral factor. The benefit cap and the two child limit 

                                                 
68 See McLaughlin (n9) §§4-8 for an overview of the various legislative developments starting from 1925. 
69 Office for National Statistics: Families and Households in the UK 2019. The remaining percentage comprises 
lone parent families. 
70 As far as means tested benefits are concerned, no distinction is drawn between married and unmarried 
couples.   
71 As noted by Lady Hale “[I]t seems doubtful in the extreme that any couple is prompted to marry … by the 
prospect of bereavement benefits” McLaughlin (n9) §37. 
72 Contrast Lord Hodge in his dissent at §84. 
73 Jackson (n28) §49. 



 

 

were enacted as part of a package of welfare reforms, with general public support, aimed at bringing 

about behavioural change, underpinned by the rhetoric of fairness, ending the culture of welfare 

dependency and ensuing personal responsibility.74 A finding that the benefit cap was discriminatory 

in relation to lone parents and their children or that the two child limit discriminated against large 

families risked letting the parents off the moral hook in a way which was no longer relevant or of 

wider societal concern in respect of choosing to have children in a cohabiting relationship.  As per 

Lord Reed, “[I]t is not so much what would be in the best interests of children, but the extent to 

which it is fair, economically desirable and socially acceptable to impose the cost of supporting 

children, whose parents lack the means to do so themselves, on other members of society.”75   

 

Albeit innocent, children are not a neutral factor in relation to the benefit cap and the two child 

limit.  They are rather part of the apparent problems sought to be addressed, namely high 

expenditure and welfare dependency.  A household is only likely to be benefit capped because of 

the presence of several children which pushes the total amount of benefits the household would 

otherwise receive above the limit set by the cap while at the same time making it more difficult, 

particularly in the case of lone parents, to combine sufficient paid work with childcare 

responsibilities so as to be able to escape the cap .76  Similarly, by its very nature, a household will 

only be affected by the two child limit because of the number of children in the family.  Allowing 

children’s interests to tip the balance against justification for the discriminatory policies would 

negate the policies despite their apparent legitimate aims.   

 

Conclusion  

 

Children’s interests have, in recent years, had a much more prominent role to play in public law 

challenges to social security legislation.  In McLaughlin, they reached, for the time being at least, 

their zenith in terms of their direct impact on social security law concerning bereavement benefits 

for unmarried parents. The first half of Simpson’s prediction has been born out: when children’s 

interests feature as a more important consideration, changing social attitudes towards the suitability 

of family forms for child raising do have a positive impact on social security law. In DA and DS, 

notwithstanding the indirect application of article 3.1 UNCRC, the practical impact of having regard 

to children’s interests stagnated only to retreat altogether in both legal and practical terms in SC.  

The second half of Simpson’s prediction has been shown to be unduly optimistic.  “Saving money, 

promoting employment, a highly ideological view of ‘fairness’” continue to be accepted as providing 

reasonable foundations for discrimination against lone parents and their children and families with 

more than 2 children despite their direct impact on the living conditions of children. 

 

What Simpson had not given consideration to in his prediction was the difference between changing 

social attitudes to family forms and the continued attitudes and prevailing stereotypes regarding 

personal responsibility and welfare dependency.77  A woman who becomes a lone parent as a result 

                                                 
74 Morris, L. (2019) Reconfiguring Rights in Austerity Britain: Boundaries, Behaviours and Contestable Margins, 
Journal of Social Policy 48(2), 271-291. 
75 SC (n11) §207. 
76 A household will be exempt from the benefit cap if they work a stipulated minimum amount.  At the time of 
the DA and DS challenge, lone parents consistently made up more than 70% of those affected by the benefit 
cap.  This figure has reduced slightly since the pandemic. 
77 Campbell M. The Austerity of Lone Motherhood: Discrimination Law and Benefit Reform Oxford Journal of 
Legal Studies 2021 pp 13-16. 



 

 

of her partner dying and then seeks to claim a benefit to which her partner contributed is viewed 

differently from a lone mother claiming subsistence benefits.78 That the latter may be doing so 

because her partner has walked out on her and she is struggling to be both breadwinner and care 

provider simply makes the matter a ‘hard case’ rather than a reason for questioning the very 

assumptions around benefit dependency that the policies are based on.  The courts, under the guise 

of judicial deference, have shown themselves to be unprepared to interrogate or challenge those 

assumptions, nor has invoking the interests of the children affected proved of any assistance in this 

regard.  It is a missed opportunity and our legal system, as well as those who remain affected by the 

policies, are considerably the poorer for it. 

 

 

 

 

 

                                                 
78 The bereaved woman may also need to claim means tested benefits at which point she is still likely to 
receive sympathy as not claiming through choice but force of circumstances but, if affected by the benefit cap 
or two child limit, is another ‘hard case’. 


