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Response from the Child Poverty Action Group to the consultation to 
reform the Human Rights Act 

March 2022 

Introduction 

About Child Poverty Action Group 

1. Child Poverty Action Group (“CPAG”) is a medium-sized charity which works across England, Wales 
and Scotland on behalf of the more than one in four children in the UK growing up in poverty. We 
use our understanding of what causes poverty and the impact it has on children’s lives to campaign 
for policies that will prevent and solve poverty – for good. In addition to our policy work, CPAG has 
specific and highly regarded expertise in social security law and practice and provides training, 
advice and information in this area. We also carry out high-profile legal work to establish and 
protect families’ rights. Our small legal team represent and act on behalf of individual clients in test 
case litigation on social security issues affecting them and their children, and the often large 
numbers of families in similar positions to our clients, predominantly through both judicial review 
and statutory appeals in England & Wales. Our test cases seek to ensure that ordinary families who 
are going through  periods in their lives where they need to claim welfare benefits (e.g. because of 
bereavement, disability or because, often despite working, they are unable to provide fully for their 
family) have their benefit entitlement determined in a way which upholds the rule of law and 
complies with basic public law requirements under common law, as well as being in accordance 
with the Human Rights Act 1998 (“HRA”) and other Acts of Parliament.1  

About this submission   

2. Our submission responds to those questions which are relevant to our work.  We do not address 
those questions which fall outside the scope of our work and expertise e.g. Question 3 and the right 
to trial by jury or Question 24 and deportations.  Our silence on these questions is not to be taken 
as agreement with the proposals. 
   

3. Notwithstanding the considerable concerns regarding the consultation approach which we set 

out below, we have responded to the consultation document on its own terms. In particular, in 

considering the questions and proposals, we have looked at whether the proposals would deliver 

on the stated aims of (i) protecting people’s fundamental rights, (ii) providing greater legal 

certainty and (iii) providing respect for the separation of powers between the judicial and 

legislative branches of government, as well as (iv) strengthening the UK’s common law tradition. 

We do not consider they do.  

Overview of consultation approach  

4. Before responding in detail to individual consultation questions, we wish to make some preliminary 
and overarching points regarding the consultation. 
 
 

                                                            
1 Examples of recent successful cases invoking the HRA, as well as others relying on administrative law grounds developed at 

common law, are included in the Annex. 
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Unbalanced approach to the consultation exercise 
 

5. Most importantly, at no point in the consultation document is recognition given to the 

“enormously positive impact”2 of the HRA, as described by the Parliamentary committee tasked 

with investigating and examining human rights in the United Kingdom, nor its aim of bringing 

rights home.  Instead, the consultation document focusses exclusively on what is considered not 

to be working with the HRA.  It signals out particular groups as misusing the HRA and bringing 

HRA claims despite their own “flagrant disregard for the rights of others,” 3 namely serious 

criminals, foreign national offenders and illegal migrants.  Not only is this view of human rights as 

conditional rather than inalienable incorrect, we note that such a focus means that no recognition 

is given to the essential role that the HRA has played in protecting the rights of those who 

generally find themselves in positions of limited power through no fault of their own e.g. children, 

disabled people and victims of domestic violence.  

   

6. Accordingly, far reaching changes are being proposed to the structure of domestic human rights 

protection (e.g. the introduction of a permission stage, the requirement to have suffered a 

“significant disadvantage”, removal of the court’s traditional powers in relation to unlawful 

secondary legislation where that unlawfulness is on account of breach of human rights 

obligations) from the unevidenced premise that the existing HRA structure does not work, as 

opposed to a more balanced assessment which takes into account how the existing structure 

does protect effectively the human rights of many ordinary citizens.  For human rights to be 

meaningful, the structures and processes by which rights are embedded and enforced are as 

important as the substantive rights themselves. A bill of rights which makes it harder for people to 

enforce their rights is not one which we can support.  

 

7. If a more balanced approach had been taken from the outset, it is extremely likely that the 

consultation questions would have been more focused and limited to minor modifications to the 

HRA rather than wholesale reform.  The consultation observes that “people lose trust in [the] 

system…when frivolous or spurious cases come before the courts” and that “the public is left with 

the sense that human rights are being deliberately misused”. 4  In CPAG’s view, misconceptions 

about human rights by the public are likely to be perpetuated by the failure of government to 

present a balanced view and an over-reliance on a few cases it views as problematic.  

 

Failure to have proper regard to the reports of the Independent Human Rights Act Review Panel 

or the Joint Committee on Human Rights 

 
8. Another concerning aspect of the consultation overall is the disconnect between the government’s 

proposals and the expert recommendations which came out of the Independent Human Rights Act 
Review (“IHRAR”).  The IHRAR was a detailed process which resulted in a lengthy and very thorough 

                                                            
2 Joint Committee on Human Rights Report on the Government’s Independent Review of the Human Rights Act (8 July 2021) 
(“JCHR report”) [25]. 
3 Ministry of Justice Human Rights Act Reform: A Modern Bill of Rights (December 2021) (“the Consultation document”) 
[126]. 
4 Consultation document [219]. 
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and objective report5 written by the IHRAR Panel (“the Panel”).  The consultation goes much further 
than the Panel report and, indeed, much further than the Panel’s terms of reference.  Where 
matters are being consulted on that the Panel considered in its report, the Panel’s considerations 
are, at times, not even acknowledged and their recommendations and the reasons for the same 
ignored or they are acknowledged but with only superficial engagement.  In some areas, we would 
go so far as to say that the consultation authors appear to have simply not understood the Panel’s 
points, or else have been deliberately obfuscatory about the Panel’s considered modest 
recommendations. It scarcely increases public confidence in the treatment of human rights if an 
independent review is commissioned as to the operation of human rights legislation at public 
expense only for the findings of that review to be relegated to the side lines and for the government 
to proceed with a consultation exercise as if the review had not taken place. 
   

9. There is a similar disconnect between the consultation and the report of the Joint Committee on 
Human Rights (“JCHR”) on the Government’s Review of the HRA which concluded that “there is no 
case for changing the Human Rights Act.”6   The JCHR’s report is not referenced at any point in the 
consultation document and, despite 6 months having lapsed since the report was published, the 
government has not yet responded to it. The lack of respect given to the Parliamentary body 
specifically tasked with examining matters relating to human rights suggests that the proposed 
reforms have little, if anything, to do with ensuring respect for Parliamentary sovereignty and the 
proper role of Parliament and, when seen in conjunction with the Judicial Review and Courts Bill, 
appear more to do with ensuring that governments can legislate and act with impunity.   
   
The quest for legal certainty 

   
10. The consultation paper asserts that the HRA structures have led to legal uncertainty. No legal 

framework (whether statutory or developed by the common law) can guarantee absolute legal 
certainty or ensure that litigation to establish what the boundaries of the law are in relation to a 
specific situation never takes place.  Judges do not simply apply legislation which is drafted in a way 
which is only ever capable of one meaning.  Rather, in order to correctly apply legislation and 
therefore give effect to the will of Parliament, judges necessarily have to interpret legislation and 
determine how it applies to particular facts.  They do so not as a purely linguistic exercise but rather 
“to give the words used by Parliament their true meaning in the light of their context and their 
purpose”.7  Indeed, the principles and case law that have developed behind statutory interpretation 
are the subject of a leading textbook of over 1000 pages, frequently cited in judgments both here 
and in other common law jurisdictions.8   
   

11. Public authorities may be found to have wrongly applied the law because they have interpreted it 
incorrectly according to the courts.  Additionally, secondary legislation, however clear, may itself 
be struck down as being unlawful under administrative law principles (i.e. ultra vires and 
irrationality).  Hence, changing the structure of rights protection will not eliminate legal uncertainty, 
which already existed independently of the HRA.  Instead, in CPAG’s view, it will increase legal 
uncertainty as established principles and approaches to rights protection under the HRA are re-
opened for litigation and new principles fall to be established (e.g. what amounts to “significant 

                                                            
5 The Independent Human Rights Act Review (December 2021) Cmd Paper 586 (“IHRAR Panel report”). 
6 JCHR report p5. 
7 R (Kaitey) v Secretary of State Home Department [2021] EWCA Civ 1875 per Singh LJ at 119. 
8 Bennion on Statutory Interpretation, currently on its 8th edition since the 1st edition was published in 1984. 
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disadvantage”?). As the former justice of the UK Supreme Court Lord Carnwath put it in his recent 
lecture on HRA reform:  

“a proposal to replace, in substantially the same language, a code which has been part of our 
law for more than 20 years requires strong justification. Either it means the same thing, in which 
case what is the point? Or it does not, in which case we can expect a long learning process 
through the courts to find out what it does mean.”9   

The HRA and social security rights, particularly those of children   

12. CPAG, as an organisation that is familiar with using the law to afford children their rights, can point 

to numerous examples of cases that simply would not have been possible without the HRA. The 

examples set out in the first part of the Annex are a few cases in which CPAG has been involved 

within the social security field and the outcome of which turned on the HRA. In particular, 

enforcement by the courts of the right to non-discrimination in the enjoyment of other rights under 

the Convention has proved essential in preventing discriminatory treatment of children and families 

in relation to social security entitlement which would not otherwise be protected under domestic 

equality law. For the vast majority of welfare benefits in the UK, entitlement to specific social 

security provision does not attach to children directly but instead to their parents, even though the 

provision is intended for the child’s benefit (e.g. child tax credit, the child element in universal 

credit, child benefit). It is only since late 2016, and developments in case law which have recognised 

certain social security provision as coming within the ambit of article 8 (right to private and family 

life) and not just article 1 of Protocol 1 (“A1, P1”) (right to peaceful enjoyment of property), that 

children and their rights and interests have featured directly in an article 14 non-discrimination 

assessment in respect of child related benefits to which children themselves do not have formal 

legal entitlement.  

 
13. CPAG does not view the courts recognition of the right not to be discriminated in the provision of 

social security as involving “the incremental expansion of rights into novel areas.”10 Both the 
European Court of Human Rights (“ECtHR”) and domestic courts are very clear that there is no right 
to social security under the Convention but rather, if social security provision is made, it should be 
done in a non-discriminatory manner.  This has been a position established since 1996 in relation 
to contributory benefits11 and conclusively since 2005 in relation to non-contributory benefits.12  
That more recently the UK courts have recognised that the provision of social security may, in 
certain circumstances, come within the ambit of article 8, as well as A1, P1, such that children have 
the right not to be discriminated against in relation to child related benefits to which they formally 
have no legal entitlement is, in our view, to be welcomed.  It is not about the courts entering into 
areas where they have no institutional competence: non-discrimination is undisputedly a legal 
question. Rather it is the courts recognising that children are rights holders and the importance of 
the practical effectiveness of human rights.   
   

                                                            
9 Lord Carnwath lecture on Human Rights Act reform – is it time for a new British Bill of Rights?, Constitutional Law Matters 8 
February 2022 (https://constitutionallawmatters.org/2022/02/lord-carnwath-lecture-on-human-rights-act-reform-is-it-
time-for-a-new-british-bill-of-rights/)  
10 Consultation document [154]. 
11 Gaygusuz v Austria (1996) 23 EHRR 364. 
12 Stec v UK [2005] ECHR 924. 

https://constitutionallawmatters.org/2022/02/lord-carnwath-lecture-on-human-rights-act-reform-is-it-time-for-a-new-british-bill-of-rights/
https://constitutionallawmatters.org/2022/02/lord-carnwath-lecture-on-human-rights-act-reform-is-it-time-for-a-new-british-bill-of-rights/
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14. While the government may be critical of key policies of its welfare reform agenda being challenged 
before the courts on human rights grounds, it is unclear how litigation in this area has led to “judicial 
legislation on human rights grounds and reinforces the case for reform so that Parliament can 
clarify and codify the appropriate test in law.”13 Quite apart from it being completely unclear what 
is meant by the “appropriate test in law”, the reference to judicial legislation is factually incorrect: 
 

 In both SG (original benefit cap) and SC (two child limit) (two of the cases cited), the 
challenges were unsuccessful; 
 

 In Daly (in fact Carmichael), the Supreme Court (i) dismissed the general challenge of 
discrimination on disability grounds, (ii) accepted the challenge in relation to a sub-
group of disabled people i.e. those who had an objective medical need for an additional 
bedroom in circumstances where Parliament had already, through its approval of 
secondary legislation, provided for an additional bedroom if two children could not 
share (but not where an adult couple could not share) and if an adult needed overnight 
care (but not where a child needed overnight care).  In response, the government 
introduced amending secondary legislation which Parliament approved to address the 
discrimination and the incoherence in the existing legislation. 

 

 Not referenced in the consultation examples are the cases of McLaughlin14 and 
Jackson15 where the Supreme Court and High Court respectively issued a declaration 
of incompatibility in relation to bereavement benefits, intended in part to benefit the 
children where a parent dies, but which were not available if the parents had been 
cohabiting but were not married.  There was no “judicial legislation” but, as with all 
declarations of incompatibility, it has been left to the government/Parliament to 
decide what action, if any, to take.  

 

 Similarly not referenced is the case of Hurley,16 which was a challenge to the benefit 
cap by a full-time carer who, because of their caring responsibilities, could not meet 
the work exemption criteria which would enable them to escape the benefit cap.  The 
High Court finding that the lack of exemption for family carers was discriminatory was 
not appealed and instead amending legislation was introduced to provide an 
exemption for this group. 

   
15. That there are some case where the courts find that social security legislation does not breach 

human rights requirements and others where it finds that it does is, in CPAG’s view, simply evidence 
of the HRA in action rather than of reform being needed to produce certainty.  We can only see the 
references to certainty in this context as meaning either that no human rights challenge to social 
security legislation can ever succeed or, worse still, ever be brought. This is extremely worrying in 
a field where, as demonstrated above, the government and Parliament have accepted the findings 
of the courts that there have been human rights breaches and steps have subsequently been taken 
to amend the relevant legislation.  It is further concerning when, all too often, it is women, children 
and disabled people who are negatively impacted by the measures which are subject to challenge.  

                                                            
13 Consultation document [158]. 
14 In the matter of an application by Siobhan McLaughlin for judicial review [2018] UKSC 48. 
15 R (Jackson and others) v Secretary of State for Work and Pensions [2020] EWHC 183 (Admin). 
16 R (Hurley and others) v Secretary of State for Work and Pensions [2015] EWHC 3382 (Admin). 
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Lack of evidence base and lack of analysis of compliance of proposals with international law 
obligations 
 

16. Overall, the consultation proposes major reform to human rights in the UK, without an evidence-

base to establish the need for any change. The consultation document is littered with political and 

ideological statements about human rights, without providing convincing evidence to support 

those statements. Given that the combined impact of the proposals is likely to be widespread and 

significant, substantial data collection to test these hypotheses must be undertaken before any 

other steps are taken. Additionally, further analysis must be undertaken as to the extent to which 

the proposals, taken as a whole, comply with the ECHR and an assessment made of the risks that 

the Bill of Rights – based on the proposals outlined in the consultation - would leave the UK in 

breach of international law obligations.  We cannot support the proposal to abolish the HRA and 

replace it with a bill of rights – in particular in the terms set out in this consultation paper – and 

firmly reject any suggestion that government has made the case for the changes it has proposed.  

Responses   

Question 1: We believe that the domestic courts should be able to draw on a wide range of law when 
reaching decisions on human rights issues.  We would welcome your thoughts on the illustrative draft 
clauses … as a means for achieving this. 

  
17. CPAG does not consider either option proposed is appropriate. 

 
18. We agree with the statement in the first half of the question but consider this is already the position 

under the HRA.  For an example of where the courts already have regard to a range of law in 
reaching decisions on human rights issues see ZH (Tanzania) (FC) (Appellant) v Secretary of State 
for the Home Department (Respondent) [2011] UKSC 4.17  In finding that the deportation of a non-
British citizen mother, who had two children who were British citizens, was a disproportionate 
interference with the mother’s right to family life under article 8 ECHR (as well as the right to family 
life of the children),18 the Supreme Court had regard not only to Strasbourg jurisprudence and 
earlier domestic case law but also to jurisprudence of the High Court19 and Federal Court of 
Australia.20   
  

19. Given that domestic courts can and, indeed do, already draw on a wide range of law when reaching 
decisions on human rights issues, we do not understand how the illustrative draft clauses follow 
from the first part of the question.  What the clauses are instead aimed at is a concern with how 
section 2 HRA has been applied by the courts and, specifically what the consultation document 
views as an over reliance on ECtHR case law.       
   

20. In the consultation document, the promotion of a “more autonomous approach to human rights”21 
is put forward as an aim of the reforms in seeming opposition to, or at least with disregard for, 
ECtHR case law rather than in conjunction with it: option 1 expressly provides that the rights in the 

                                                            
17 It is notable that this happens to be a deportation case, an issue which is subject of a separate consultation question.   
18 This was conceded by the Home Secretary on the facts of the particular case (see judgment at [13]). 
19 Minister for Immigration and Ethnic Affairs v Teoh [1995] HCA 20. 
20 Wan v Minister for Immigration and Multi-cultural Affairs [2001] FCA 568. 
21 Consultation document [197]. 
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Bill of Rights do not necessarily have the same meaning as those in the ECHR. There is also a 
presumption that if not constrained by ECtHR case law, that domestic courts will not go further 
than the Strasbourg court.22  The basis of this presumption is unclear.  As the Panel noted “proper 
emphasis on the common law might result in UK Courts developing the common law further than 
the ECtHR has developed Convention rights. In principle, that is unobjectionable as the UK Courts 
will be interpreting and applying the common law and not the Convention itself.”23 
   

21. As for the specific options, CPAG has a real concern with the first two clauses of option 1 and the 
uncoupling of the rights in the Bill of Rights, said to be those in the Convention,24 from the ECHR, 
as developed by the ECtHR.  Firstly, such uncoupling will create enormous legal uncertainty contrary 
to the stated aims of the reform agenda, as the meaning of every single right brought home by the 
HRA is open to being re-litigated with no clear reference point for what it means.  Secondly, such 
uncoupling risks a growing gap emerging between UK rights and ECHR rights, with the result that 
more cases are brought against the UK in the ECtHR.25  This is contrary to the stated aim of 
protecting fundamental rights domestically.  
 

22. As to the other clauses in option 1 and those of option 2, they add nothing to the existing position 
at common law with its doctrine of precedent, the role of the Supreme Court as the UK’s final 
appellate court or the regard had to the jurisprudence of other courts.  To that extent, legislating 
for something that is already the position risks introducing legal uncertainty and invites litigation 
on whether the position has in fact been amended by the legislation.   
 

23. Overall, CPAG would reject both options.  The majority of the clauses are superfluous at best and, 
at worst, risk inviting litigation over previously well established and understood principles.  The first 
two clauses of option 1 risk a considerable increase in human rights litigation in the forthcoming 
years as the content of those Convention rights set out in Schedule 1 HRA are re-opened for 
litigation and the possibility of increased cases brought against the UK government in Strasbourg. 

Question 2: The Bill of Rights will make clear that the UK Supreme Court is the ultimate judicial arbiter of 
our laws in the implementation of human rights.  How can the Bill of Rights best achieve this with greater 
certainty and authority than the current position?   

24. CPAG does not support any attempt to legislate for what matters are within or outside the 

institutional competence of the courts, nor does it consider that any legislation is needed to make 

clear that the UK Supreme Court is the ultimate judicial arbiter of our laws in the implementation 

of human rights. 

   
25. As the question itself recognises, it is already the position that the UK Supreme Court is the ultimate 

judicial arbiter of our laws, in the implementation of human rights and otherwise.  Trying to legislate 
to make this position more certain and authoritative would appear redundant.  Comparisons in the 

                                                            
22 Consultation document [197]. 
23 IHRAR Panel report [2.193]. 
24 Consultation document [183]. 
25 This is a risk that the Panel in its lengthy consideration of section 2 HRA was clear should be limited: IHRAR Panel report 
[2.140].  See also JCHR report [38]. 
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consultation to the approach in other European countries26 misses the basic point that they have 
written constitutions.  
   

26. The paragraph which immediately precedes Question 2, raises a separate and entirely distinct 
question of whether legislation should stipulate the matters which fall outside the institutional 
competence of the UK courts.  As there is no specific consultation question regarding this proposal, 
one which was ultimately rejected by the Panel,27 we do not regard it as formally part of the 
consultation process.  If the government is seriously considering this proposal, it needs to properly 
consult on it, including giving examples of what it would see as being outside the institutional 
competence of the UK courts.28   
   

27. For its part, CPAG considers that seeking to legislate in this area will result in more legal uncertainty 
rather than less and would invite lengthy litigation on the precise parameters of the legislated 
competencies/non-competencies.  For example, while institutional competence for welfare reform 
may generally lie with government and Parliament, this does not, as a matter of our common-law, 
prevent the tribunals or courts adjudicating on the precise meaning of social security legislation or 
whether such legislation is ultra vires or irrational as the examples in the second part of the Annex 
demonstrate.  We would strongly resist any attempt to limit the powers of the court in this regard 
and would see this as undermining common law traditions which the consultation overall aims to 
strengthen.   
   

28. To the extent that any legislation on institutional competencies would be restricted to the human 
rights field, we see no justification for the human rights field to be signaled out for particular 
treatment in this regard.  It would be absurd in a statutory social security appeal or a judicial review 
claim which challenged a social security regulation on both irrationality and HRA grounds for the 
tribunal or court to be able to deal with the irrationality argument but not the human rights 
arguments.  

Question 8: Do you consider that a condition that individuals must have suffered a ‘significant 
disadvantage’ to bring a claim under the Bill of Rights, as part of a permission stage for such claims, would 
be an effective way of making sure that courts focus on genuine human rights matters?   

 
29. CPAG does not agree with the introduction of such a condition, either in principle or in terms of the 

stated aim of enabling the courts to focus on ‘genuine’ human rights matters.  Nor does CPAG agree 
that there should be a permission stage for human rights claims separate from any permission stage 
which may already exist as part of the proceedings in which the claim is brought (e.g. judicial 
review).  It is extremely damaging and indeed disingenuous for government to regard all cases 
where a court does not ultimately decide that a rights violation has occurred as not genuine. This 
is evidence of a judicial system in action, rather than a failing one.  
 

30. The premise for this proposal is given as it being “wrong that the burden is on public bodies to apply 
to courts to strike out frivolous or spurious human rights claims” and that the responsibility should 

                                                            
26 Consultation document [199]. 
27 IHRAR Panel report [3.62-64]. 
28 Notably, the JCHR report states: “Any efforts to exclude or limit certain subject-matters or categories of people from 

the scope of the HRA would risk putting the UK in breach of its obligations under Article 13 ECHR, as well as being a 
retrograde step for compliance with human rights and the rule of law in the UK,” JCHR report [152]. 
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shift to the claimant “to demonstrate that a human rights does … raise a claim which merits the 
court’s attention and resources.”29 At no point is any quantitative data supplied of how many ‘trivial 
and unmeritorious’ cases are brought each year compared to ‘genuine and credible’ human rights 
claims nor of how many successful and unsuccessful applications for strike outs of human rights 
claims have been made by public bodies.  It is therefore unclear how real the proclaimed issue is or 
its scale. Without such evidence, there is a real concern that the introduction of a permission stage 
will introduce an additional hurdle for claimants with well-founded claims, who may in fact be in 
the majority of all claimants, and that such an additional hurdle may act as a deterrent preventing 
well-founded claims being brought and leaving human rights violations unaddressed. This would be 
contrary to the stated aim of the proposals of protecting people’s fundamental rights. 
   

31. We also query the basis on which human rights claims should be signaled out as particularly open 
to abuse so as to necessitate a permission stage where such a stage does not exist in other areas, 
other than judicial review.   
  

32. Furthermore, on the issue of principle, to have to establish that a claimant has suffered a significant 
disadvantage is to misunderstand the nature of human rights and the human dignity that they are 
aimed at protecting.  In many cases, the human rights violation will have resulted in direct and 
considerable suffering or hardship.  But this is in addition to the innate harm that is caused by a 
human rights violation – something which is recognised by the ECtHR case law where often the 
finding of a violation is, in itself, considered to be adequate redress.  The introduction of a 
significant disadvantage requirement risks human rights only being valued where they result in 
quantifiable harm and leaves public authorities free to continue violating human rights where there 
is no such tangible harm, regardless of the detrimental impact on human dignity in the process.  
   

33. The proposed introduction of a permission stage for human rights claims raises a specific practical 
issue regarding mixed claims.  At present, an individual may bring a standalone claim for breach of 
their Convention rights under section 7(1)(a) HRA.  Equally, they can rely on a breach of Convention 
rights in any legal proceedings.  Hence, for example, a British social security claimant who has 
returned to the UK after a period abroad with their disabled child, in order to best support their 
child and family, can claim in a statutory appeal to the First-tier Tribunal that the refusal to grant 
them certain benefit until they have been in the country for 2 years is irrational and also that it 
breaches their right not to be discriminated against in relation to A1, P1 property rights.  To subject 
the human rights aspect of the appeal to a permission stage while the irrationality ground is 
guaranteed full consideration risks creating confusion for claimants, particularly in a forum where 
they are seldom legally represented.  It will also create delays and a further drain on limited tribunal 
resources by introducing an additional stage to a case which will, on the irrationality ground, go to 
substantive consideration in any event. Should either party wish to proceed further and seek 
permission to appeal to the Upper Tribunal or beyond, there are, of course, already well-
established tests which will be applied to restrict which cases should progress further. 
   

34. As far as human rights grounds which are brought in judicial review claims are concerned, it is 
unclear whether the thinking is that at the permission stage of a judicial review application, a 
claimant will be required to establish that they have suffered a significant disadvantage, in addition 
to the normal requirement of reasonable prospects of success, and even though this is not a 

                                                            
29 Consultation document [221]. 
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requirement in respect of any other of the grounds.  As part of existing requirements, it is already 
the case that the individual bringing the claim must have a “sufficient interest” in the matter 
complained about and that permission will be refused if it appears highly likely that the outcome 
for the claimant would not have been substantially different if the conduct complained of had not 
occurred.    
 

35. It is noted that reference is made to the fact that the ECtHR itself operates a “significant 
disadvantage” criteria.  However, that is in circumstances where the ECtHR acts as a court of last 
resort and, as part of the same admissibility criteria, a person is required to have exhausted 
domestic remedies.  This is very different from operating such a criteria at first instance. 
   

36. Finally, and keeping in mind the concern over legal uncertainty which underpins the reforms, what 
amounts to a “significant disadvantage” is something that will only be established over time 
through case law.  As such, the proposal risks introducing further legal uncertainty and making 
human rights litigation more costly and time consuming (not only for claimants but for those 
defending claims and for the courts) as satellite litigation over whether or not there has been a 
significant disadvantage is entered into. 
   

37. Given all the above, we consider that at the domestic level, whether or not somebody has suffered 
a significant disadvantage as a result of the violation of their human rights is a matter which goes 
to remedies rather than to whether they are able to bring a claim in the first place. 

Question 9: Should the permission stage include an ‘overriding public importance’ second limb for 
exceptional cases that fail to meet the ‘significant disadvantage’ threshold but where there is a highly 
compelling reason for the case to be heard nonetheless?   

38. CPAG considers that, were a permission stage to be introduced, there should be a second limb to 
any test for permission to ensure cases raising matters of general public importance continued to 
be heard. 
   

39. As set out above, CPAG does not agree with the introduction of a permission stage for human rights 
claims separate from any existing permission stage.  However, were a permission stage to be 
introduced with a “significant disadvantage” requirement, we consider it critical that there should 
be a second limb to act as a safeguard to ensure that cases which raise issues of wider public 
importance are heard as the first opportunity. 
   

40. The impact on the individual may be considered not to pass the “significant disadvantage” 
threshold but nevertheless their case raises an issue of wider importance which needs to be 
addressed rather than having to wait for a breach that, on the particular facts, does cause a 
significant disadvantage. Indeed, in relation to some human rights violations which affect large 
groups, those who are at the end of the scale of being worst affected are those who are least 
capable of finding the resources or resilience that are required to pursue redress for those 
violations. We consider that any such test should not be limited to situations of “overriding” public 
importance but all those where an issue of general public importance is raised.  
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Question 10: How else can the government best ensure that the courts can focus on genuine human 
rights abuses?     

41. CPAG would strongly resist the requirement behind this question, namely for victims of human 

rights violations to have to exhaust other remedies before bringing a human rights claim.  For 

human rights protection to be effective, individuals must be able to bring a human rights claim as 

soon as possible and in the most convenient forum. 

   

42. Responding to this apparently open question on its face, the best way to reduce the number of 

human rights cases brought before the courts is to ensure that public authorities have a better 

understanding of their human rights obligations in the first place.  This is something expressly 

identified by the JCHR in its report: 

 

“There is a strong case for better inclusion of human rights in the initial training, qualification 

and professional development of those working in public services. 

 

“Concentrating on certain narrow constitutional and legal questions, as important 

as they may be, fails to acknowledge the difficulties that many ordinary people have 

in enforcing their rights. Section 6 of the Human Rights Act makes human rights 

real and accessible to service users without recourse to the courts by requiring public 

authorities to act compatibly with the Act. Where public authorities are complying with 

this duty, it means that human rights are respected and embedded in service delivery. 

The Government must look at ways to spread best practice in human rights compliance 

across the public sector including through training and information programmes.”30  

   
43. In fact, this apparently open ended question is preceded by a specific proposal regarding the 

requirement to pursue other available claims before bringing a human rights claim, either by way 
of separate proceedings or with the human rights arguments only being considered after other 
arguments in the same claim.   
   

44. At no point in the consultation document is it explained why human rights claims are considered 
‘residual’ claims i.e. that all other legal claims or legal arguments must have been pursued before 
a human rights claim can be brought or a human rights argument considered.31 As with the 
approach to “significant disadvantage” this proposal entirely misses the fundamental nature and 
importance of human rights and risks relegating human rights to some secondary status. It 
therefore runs counter to the stated aim of protecting people’s fundamental rights.  
   

45. As a practical matter, and as with other proposals, little concrete thought appears to have been 
given to how this proposal would actually work. For example, would the time limit for bringing 
human right claims be extended so that if a person brought a negligence claim which was 
unsuccessful, they could, possibly many years after the event given the limitation period for 

                                                            
30 JCHR report [264-5]. 
31 At times, where more than one ground is raised in a judicial review claim and a decision is found unlawful on a common 
law ground, the court may, of its own accord, take a pragmatic approach and decline to decide the human rights ground e.g. 
R (Johnson and others) v Secretary of State for Work and Pensions [2020] EWCA Civ 778, detailed further in the Annex. 
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negligence claims and the length of proceedings, bring a human rights claim?  Would other available 
claims only be required to be exhausted if they could provide an effective remedy or had a 
reasonable chance of success?  Thus, in relation to social security appeals, would a claimant have 
to bring an appeal, even though the tribunal would, in the absence of human rights arguments, be 
required to apply the law as drafted and, only once they had brought the unsuccessful appeal, could 
the claimant bring a human rights claim requiring the legislation to be disapplied?  Without any 
coherent proposals as to how these issues would be addressed, any suggestion of making other 
possible legal claims or arguments a precondition to raising human rights arguments risks 
prompting unnecessary claims or arguments which waste court and tribunal time.     

Question 11: How can the Bill of Rights address the imposition and expansion of positive obligations to 
prevent public service priorities from being impacted by costly human rights litigation? 

46. CPAG considers that the proposal in this question is unnecessary and would reject any proposed 

changes.  

 
47. CPAG does not accept the framing in the consultation that suggests the role of the government to 

“restrict” or “restrain” the judiciary in the ongoing development of human rights law, of which 
positive obligations are a part.  Positive obligations are an inherent part of any human rights 
framework which respects and protects rights and failures to meet them must be open to legal 
challenge, as with any other human rights violation.   
 

48. It is already the case that positive obligations must not be interpreted in a way which put “an 
impossible or disproportionate burden”32 on public authorities and public authorities retain 
discretion in how to comply with positive obligations.  CPAG does not generally encounter nor rely 
on positive obligations in its field of work, given that such obligations are largely restricted to the 
scenarios of protecting the right to life (article 2) and the right not to be subjected to torture or 
inhuman or degrading treatment (article 3) and therefore are not generally engaged in social 
security matters.  Nonetheless, there are important protections for vulnerable children in other 
areas of law, such as the positive obligation to protect children whom the authorities are aware of 
being subjected to neglect and abuse at home33 and the positive obligation to protect children from 
degrading physical violence.34  

 

49. In CPAG’s view, empirical evidence for the need for any changes in this area is entirely absent from 
the consultation and it is further noted that this area was outside the scope of the IHRAR Panel’s 
terms of reference.  

Question 12: We would welcome your views on the options for section 3 

Option 1: repeal section 3 and do not replace it 

Option 2:  repeal section 3 and replace it with a provision that where there is ambiguity, legislation should 
be construed compatibly with the rights in the Bill of Rights, but only where such interpretation can be 
done in a manner that is consistent with the wording and overriding purpose of the legislation.   

50. CPAG opposes both option 1 and 2.  

                                                            
32 Osman v UK 23452/94 [1998] ECHR 101 [116]. 
33 Z v UK 10/5/2001. 
34 A v UK [1999] 27 EHRR 611. 



 
 

13 
 

51. CPAG considers that the premise of this question, namely that section 3 is not working and should 
be repealed, is misplaced. Indeed, the consultation document states that the government is 
“minded to agree”35 with the Panel’s position which did not support repeal of section 3.  
Nevertheless, in the following paragraph, it immediately refers to the belief that section 3 should 
be replaced.  It is difficult from this to understand what the government’s thinking or reasoning 
behind the options for section 3 is. 
   

52. The government’s apparent case against section 3 is set out in [116]-[123] of the consultation 
document.  The picture painted there is of “a significant constitutional shift in the balance between 
Parliament, the executive and the judiciary – diverting the courts from their normal function in the 
interpretation of legislation into straightforward judicial amendment” with courts being compelled 
“to displace the role of Parliament in determining difficult questions of public policy.”36 This poorly 
evidenced statement is in stark contrast to how section 3 is described by the Panel in Chapter 5 of 
its report, namely that since 2005 “there has been no real evidence to suggest the UK courts have 
adopted an approach which arguably misuses s3 and the intention underpinning it.”37  
  

53. The government’s description is also at complete odds with the position of Parliament itself, as 
expressed through the JCHR: 
 

“We have not been provided with any evidence to suggest that the courts are wrongly applying 
this power or that its use undermines or usurps the role of Parliament. The fact that it is hard to 
identify any cases in which Parliament has felt the need to correct a court’s interpretation of 
legislation under section 3 HRA strongly indicates that the courts are not using section 3 to 
trespass on to the territory of the legislature. There is no case for amending or repealing this 
provision.”38 

   
54. The government’s case for repeal rests on just three cases since the high-water mark of R v A39 in 

2001 and the subsequent re-calibration by the courts in Ghaidan40 in 2004. Without a clearer 
evidential basis, repeal of a provision which has been operating on an established basis since 2004, 
is simply not made out. 41     
  

55. Option 2 is particularly problematic.  Section 3 has been applied in a consistent manner since 2004. 
Replacing it now with a new statutory provision would run completely contrary to the declared aim 
of providing greater legal certainty.  While the government’s view is that the options are “similar 
to putting the common law presumption … on a statutory footing,”42 new legislation in this area 
would invite litigation over what its exact meaning was, to what extent it modified the existing 
position and generally create uncertainty until the Supreme Court had the opportunity to 

                                                            
35 Consultation document [237]. 
36 Consultation document [117]. 
37 IHRAR Panel report [5.81]. 
38 JCHR report [105]. 
39 R v A (Complainant’s Sexual History) [2001] UKHL 25 
40 Ghaidan v Godin-Mendoza [2004] UKHL 30. 
41 Furthermore, one of the three cases concerns secondary rather than primary legislation:  O’Donnell v Department for 
Communities [2020] NICA 36 where the Pensions Act (Northern Ireland) 2015 was made under the Northern Ireland Act 
1998. 
42 Consultation document [241]. 
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pronounce definitively on the matter, as it did with section 3 in Ghaidan almost 4 years after it 
came into force. 

Question 13: How could Parliament’s role in engaging with, and scrutinising, section 3 judgments be 
enhanced?  

56. CPAG does not consider that government has demonstrated any need for further scrutiny of section 
3 judgments.  
   

57. Given the premise behind the previous question and the proposed repeal of section 3, namely that 
in its use of section 3 the courts have moved from interpreting legislation to amending it, CPAG 
would have expected that if that concern was indeed well-founded steps would already have been 
taken to increase Parliament’s role in relation to section 3 judgments.  For example, there is nothing 
to prevent the MOJ, at present, providing a report to Parliament of all judgments in which section 
3 is relied upon in the same way as it does with adverse ECtHR and domestic HRA judgments in 
which a declaration of incompatibility is made.43   

Question 14: Should a new database be created to record all judgments that rely on section 3 in 
interpreting legislation?   

58. Yes an authoritative record of judgments which rely on section 3 should precede any reform of 
section 3 to ensure that such reform is based on reality rather than potentially misguided 
perception.44  To this end, such a database should also include judgments where section 3 is 
considered by the court but the court does not ultimately rely on it.   
   

59. More generally, we consider that the database should extend to all judgments where primary or 
secondary legislation is found to be incompatible with human rights obligations – see further our 
response to Question 28.  

Question 15: Should the courts be able to make a declaration of incompatibility for all secondary 
legislation as they can currently do for Acts of Parliament?     

60. No, if the proposal is that this would be the only remedy available to courts when faced with 

secondary legislation which violates an individual’s human rights.  Yes, if it is an additional remedy 

and to the extent that such declarations are responded to by the additional safeguards of the 

remedial order process. 

   
61. This question is misleading given the paragraphs that precede it which refer to declarations of 

incompatibility being the “only”45 remedy available.  It is assumed for the purpose of this response 
that it is the removal of the possibility of quashing or disapplying secondary legislation which is in 
truth being consulted on. It is regrettable that the consultation document makes no reference to 
the fact that this option was considered by the Panel who comprehensively rejected it.46 Nor is the 

                                                            
43 The report could be presented to the JCHR (as with the reports on declarations of incompatibility) given its wide terms of 
reference and a previously stated objective of “monitoring of human rights issues raised by decisions of the courts” (JCHR 
memorandum to the Select Committee on Liaison, January 2002). 
44 If, however, section 3 is replaced as proposed, it is not immediately apparent that it will always be clear where a judgment 
is relying on the replacement provision if it is simply codifying the existing common law approach to statutory interpretation. 
45 Consultation document [250]. 
46 IHRAR Panel report [7.55- 7.64].  
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evidence that, in practice, the courts make extremely limited use of the existing quashing power in 
relation to incompatible secondary legislation acknowledged – only 4 occasions since 2014.47  
  

62. CPAG sees no justification, and certainly none is put forward in the consultation document, as to 
why secondary legislation which is unlawful for being in breach of human rights obligations should 
be treated differently from legislation which is unlawful for any other reason (ultra vires, 
irrationality, procedural non-conformity).  In relation to those other reasons, the courts have a 
discretionary power to strike down the offending legislation or disapply it.  That secondary 
legislation which breaches human rights obligations would remain lawful and it would be left to 
Parliament, at the behest of government, to bring forward any amending legislation would run 
completely counter to basic administrative law principles long-established under the common law 
and contrary to the aim of “strengthen[ing] our common law tradition.”48  
 

63. Further it is already the case that the courts can (and do) issue declarations that individual’s rights 
have been violated as the result of the operation of secondary legislation, and decline to quash the 
legislation which has led to that result. In R (TD, AD and Reynolds) v Secretary of State for Work and 
Pensions, where the decisions challenged had been made in accordance with secondary legislation, 
Singh LJ concluded as follows: 

“It will be a matter for the Secretary of State to decide how to respond to a declaration by this 
Court that there has been a violation of these Appellants’ rights… that may or may not lead to 
a scheme being designed which benefits other people, who are not before this Court, but the 
design of any such scheme will in the first instance be for the Secretary of State.”49 

Pending further action from the Secretary of State to introduce amendments, the offending 
regulations continue to be applied.   However, courts deciding of their own motion not to quash 
incompatible secondary legislation where, in the particular circumstances, that alone would not 
address the violation and choosing instead simply to make a declaration is very different from 
declarations of incompatibility being the only remedy available to them. 

64. Declarations of incompatibility exist in relation to Acts of Parliament in recognition of the 
constitutional principle of Parliamentary sovereignty whereby Parliament can make or unmake any 
legislation and, as such, Acts of the UK Parliament cannot be set aside by any body other than 
Parliament itself.  Secondary legislation is not subject to the same stricture given that it is the 
product of a delegation of power from Parliament to the Executive, albeit subject to a process of 
(limited) Parliamentary scrutiny to enable Parliament to assure itself that government is exercising 
its delegated powers appropriately.  Removing the – albeit rarely used - power of the courts to 
quash or disapply secondary legislation which breaches human rights obligations set out in primary 
legislation undermines Parliamentary sovereignty and the separation of powers between 
Parliament and government.  This is something recognised by Parliament itself, through the JCHR 
in its report: 

                                                            
47 J. Tomlinson, L. Graham and A. Sinclair, Does judicial review of delegated legislation under the Human Rights Act 1998 
unduly interfere with executive lawmaking?, (UK Const. L. Blog, 22 Feb 2021) 
<https://ukconstitutionallaw.org/2021/02/22/joe-tomlinson-lewis-graham-and-alexandra-sinclair-does-judicial-review-of-
delegated-legislation-under-the-human-rights-act-1998-unduly-interfere-with-executive-law-making/>.  
48 Consultation document [186]. 
49 R ((TD, AD and Reynolds) v Secretary of State for Work and Pensions [2020] EWCA Civ 618 at [94] further detailed in the 

Annex. 
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“The scrutiny given to secondary or subordinate legislation as it passes through 
Parliament is limited, not least due to the volume of secondary legislation being passed 
and the limits of the Parliamentary timetable. A review of that legislation by the courts to 
make sure it complies with the general intention of Parliament that legislation be human 
rights compliant should be something to be welcomed not resented. While it might at 
times be inconvenient for the Government, that is an inevitable consequence of the rule of 
law.”50 
 
“The court’s power to quash secondary legislation that cannot be read compatibly 
with Convention rights respects Parliamentary sovereignty rather than challenging it. 
It is also an appropriate check on the power of the Executive, in accordance with the 
separation of powers and the rule of law.”51 

    
65. As well as running contrary to Parliamentary sovereignty, preventing human rights incompatible 

secondary legislation being disapplied or quashed pending any legislative amendment would mean 
that individuals would continue to suffer violations of their rights, contrary to the stated aim of 
protecting people’s fundamental rights, and would be in breach of the UK’s obligations under article 
13 ECHR to provide an ‘effective remedy’ for a breach of a Convention right.   
 

66. On an entirely practical note, limiting remedial action in relation to human rights incompatible 
secondary legislation to the making of a declaration of incompatibility would be likely to increase 
the number of such declarations.52 It is unclear whether there have been any prior discussions with 
the JCHR before putting forward this proposal for consultation given the findings of the JCHR’s own 
report namely: 

“[W]e did not receive any evidence suggesting there is an appetite from Parliamentarians for 
greater involvement in resolving human rights incompatibilities identified by the courts. The 
pressure on the Parliamentary timetable is already great. Requiring the legislature to grapple 
with every instance of legislative incompatibility with the Convention, whether in a recent 
statute or one passed many years before the HRA came into force, would put a significant 
additional burden on the Government and Parliament (and the Parliamentary timetable).”53 

67. Given the position of the JCHR, the Parliamentary body specifically charged with considering 
proposals for remedial orders, draft remedial orders and remedial orders, that increasing the 
number of declarations of incompatibility made by the courts was “a solution looking for a 
problem,”54 proposing to extend the making of declarations of incompatibility, presumably to be 
addressed by remedial order, to all secondary legislation which is in breach of human rights 
obligations strongly suggests that the government is not respecting the separation of powers 
between it and Parliament and certainly not listening to Parliament on this issue. 
   

                                                            
50 JCHR report [110]. 
51 JCHR report [112], see also [110]. 
52 There have only been 44 declarations of incompatibility since the HRA came into force (of which 9 were overturned on 
appeal):  Ministry of Justice, Responding to human rights judgments: Report to the Joint Committee on Human Rights on the 
Government’s response to human rights judgments 2020–2021. 
53 JCHR report [127]. 
54 JCHR report [125]. 
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68. For all the above reasons, CPAG would strongly resist extending declarations of incompatibility to 
all secondary legislation if those were to be the only remedy available in relation to secondary 
legislation which violated human rights.  If it were to be an additional remedy and the incompatible 
secondary legislation would be addressed by way of remedial order, it could potentially be 
beneficial55 given the opportunity in the remedial order process for commenting on the amending 
legislation and the scrutiny by the JCHR.  

Question 16: Should the proposals for suspended and prospective quashing orders put forward in the 
Judicial Review and Courts Bill be extended to all proceedings under the Bill of Rights where secondary 
legislation is found to be incompatible with the Convention rights?   

69. CPAG rejects the suggestion that the proposals for suspended and prospective quashing orders put 
forward in the Judicial Review and Courts Bill should be applied to all proceedings where human 
rights incompatibilities are found with secondary legislation.   
 

70. CPAG has considerable concern over the proposals on suspended and prospective quashing orders 
put forward in the Judicial Review and Courts Bill. CPAG shares the concerns articulated by the 
Public Law Project at the various stages of the Bill’s progression56 that the proposals weaken an 
important public law remedy and risk threatening the availability of effective redress for victims of 
unlawful acts. In CPAG’s view, these concerns apply equally, and perhaps even more so, to human 
rights cases in the context of article 13 ECHR which establishes the right to an effective remedy.  
The proposed clauses as drafted in the Judicial Review and Courts Bill also risk drawing judges into 
political questions of considering likely future actions of public bodies and speculation about 
administrative consequences, questions that are no longer about the lawfulness of a provision.   

Question 17: Should the Bill of Rights contain a remedial order power?  In particular, should it be: 

a. similar to that contained in section 10 of the Human Rights Act 
b. similar to that in the Human Rights Act but not able to be used to amend the Bill of Rights itself 
c. limited only to remedial orders made under the ‘urgent’ procedure; or 
d. abolished altogether?   
 
71. CPAG considers that the mechanism currently contained within the HRA is vital and does not see 

the need for reform via a new bill of rights. Any human right legislation should contain a remedial 
order power similar to the one in the HRA, though not available to amend the Bill of Rights itself 
and with an increased role for Parliament in ensuring remedial orders are brought forward 
promptly as originally intended. 
   

72. It is not explained how this proposal sits with that at Question 15 regarding the potential increased 
use of declarations of incompatibility for secondary legislation.  Our response is limited to the 
current use of the remedial order process for primary legislation given that CPAG’s position is that 
the proposal at Question 15, to the extent it would limit remedies in relation to incompatible 
secondary legislation exclusively to a declaration of incompatibility, should be rejected. 
   

                                                            
55 We say ‘potentially’ given concerns over the lengthy nature of the remedial order process and the need for the JCHR to be 
properly resourced to be able to scrutinise more remedial orders. 
56 Public Law Project ‘Committee Stage in the House of Lords’ briefing (22 February 2022), ‘Second Reading’ ‘Committee 
Stage’ (4 November 2021) and ‘Report Stage’ (24 January 2022) briefings for the House of Commons.  
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73. CPAG’s direct experience of the use of the remedial order powers in section 10 HRA follows from 
the declarations of incompatibility made in the matter of an application by Siobhan McLaughlin for 
judicial review (Northern Ireland),57 in which CPAG intervened before the Supreme Court, and in R 
(Jackson and others) v Secretary of State for Work and Pensions,58 in which CPAG acted for the 
bereaved fathers.  Despite the Secretary of State for Work and Pensions not appealing the High 
Court judgment of February 2020 and it being stated that she would comply with the court ruling, 
it was only in July 2021 that a proposal for a draft remedial order was published.  Notwithstanding 
such delay (a matter specifically commented on by the JCHR in its report on the proposal), almost 
4 months after the period for comments on the proposed draft closed in November 2021, 3.5 years 
since the Supreme Court decision in McLaughlin and 2 years since the High Court decision in 
Jackson the draft remedial order is still to be laid before Parliament, with no indication being given 
of when this will happen. 
  

74. The remedial order process was introduced to ensure that amendments to legislation following a 
declaration of incompatibility could be made promptly and without the need to await a suitable Bill 
opportunity to do so.  From CPAG’s experience above, the section 10 remedial order process has 
been anything but prompt.  However, it is unclear whether this is because of a lack of prioritisation 
of the matter within the relevant government department or the somewhat cumbersome nature 
of the section 10 process or, most likely in CPAG’s view, a combination of the two.   
   

75. Given the existing demands on the Parliamentary timetable, we consider that it is important that 
the possibility of amending human rights incompatible primary legislation through secondary 
legislation remains, to be used both for urgent situations and those, which while not urgent, still 
require prompt action.  However, to ensure that the remedial order process works as originally 
intended, we would call for a greater role for Parliament, through the JCHR, in ensuring that the 
period between a declaration of incompatibility being made and any proposal for a draft remedial 
order being published is kept to a minimum and does not go beyond a Parliamentary session unless 
there are good reasons.59 Similarly, the JCHR should have greater oversight of the period between 
the closing of comments on the proposal and the laying of the draft remedial order. 
  

76. Given the particular status of the HRA or any legislation replacing it, we do not consider it 
appropriate that it could be amended by the remedial order process but that any amendments 
should be the subject of the full Parliamentary scrutiny process. 

Question 18: We would welcome views on how you consider section 19 is operating in practice and 
whether there is a case for change.   

77. We do not consider formal change is necessary but we would welcome greater and more balanced 
consideration being given at an earlier stage in the development of policy and accompanying 
legislation (both primary and secondary) by government as to whether human rights are engaged 
and the risks that they are breached.  
 

78. In CPAG’s experience, the section 19 procedure has been undertaken in a way which suggests a 
somewhat perfunctory exercise rather than being used by government to substantively engage 

                                                            
57 [2018] UKSC 48. 
58 [2020] EWHC 183 (Admin). 
59 If it goes beyond a Parliamentary session, the argument is that the necessary amendments could be made in primary 
legislation introduced in the following session. 
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with the human rights implications of proposed primary legislation in order to assist Parliamentary 
scrutiny.  This can be seen from the quality of the memoranda submitted to the JCHR regarding 
issues arising under the ECHR which are produced as part of the Bill process.  In CPAG’s experience, 
these are couched in very broad, high level terms with considerable gloss and little engagement 
with possible counter-arguments.60 Whilst it would be useful to see more detailed analysis 
undertaken in the human rights memorandum which accompany bills, these statements 
nonetheless remain an important transparency tool.  
 

79. Other than its limited effectiveness at ensuring substantive engagement with the human rights 
implications of proposed legislation, it is unclear what the perceived concerns with section 19 
amount to. The consultation documents states that there is a question about the constitutional 
balance “particularly in relation to ensuring human rights compatibility whilst also creating the 
space for innovative policies”.61 It is difficult to see in what way the requirement to include a 
statement that primary legislation is compatible with fundamental rights, or alternatively, that it is 
not possible to certify this, but Parliament should nevertheless proceed with the bill, could in any 
way restrain innovation.  ‘Innovation’ which violates human rights is not something that a right-
thinking government would wish to encourage.  

Question 19: How can the Bill of Rights best reflect the different interests, histories and legal traditions 
of all parts of the UK while retaining the key principles that underlie a Bill of Rights for the whole UK?   

80. CPAG considers that this question entirely misses the real issue. In focusing on what a Bill of Rights 
should look like to ensure respect for differences between the 4 nations of the UK, the antecedent 
question of what specific role the HRA serves in relation to the devolved administrations and the 
impact of any reform/repeal of the HRA in relation to those administrations is completely 
overlooked. We can do no better than to echo the words of the JCHR: 
 

“The incorporation of the HRA into the devolution settlements and the limits it 
places on the power of ministers and institutions have made human rights compliance 
central to policy making in the nations of the UK. This appears to have fostered a 
positive attitude towards human rights. 
 
“It is essential that proposals to amend the HRA take account of its unique role in 
the constitutional arrangements of the devolved nations and the implications for the 
future of the union. The Government should not pursue reform of the HRA without 
the consent of the Scottish Parliament, the Welsh Senedd and the Northern Ireland 
Assembly.”62 

   
81. As an organisation which has an office in Scotland, CPAG is very much alive to the different direction 

of travel in Scotland regarding human rights – not only those in the ECHR but equally the moves to 
incorporate the UN Convention on the Rights of the Child and other international human rights 
treaties, as well as the express recognition of social security as a human right in the Social Security 
(Scotland) Act 2018.  At a roundtable with MOJ officials on 22 February 2022, at which CPAG was 
in attendance, it was made clear that the Bill of Rights would have no impact on what the devolved 

                                                            
60 For example, the human rights memorandum accompanying the Welfare Reform and Work Bill. 
61 Consultation document [261]. 
62 JCHR report [257-8]. 
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administrations chose to do regarding human rights within their areas of devolved competence.  
While that may be the case and is to be welcomed, it fails to recognise that the Westminster 
government, through the proposals it is currently consulting on, is very much pulling in the opposite 
direction to the devolved administrations.  This can only weaken rather than strengthen any 
concept of a United Kingdom and makes both the degree and extent of protection of fundamental 
rights dependent on which of the 4 nations a person happens to live in. 

Question 20: Should the existing definition of public authorities be maintained or can more certainty be 
provided as to which bodies or functions are covered? 

82.   CPAG sees no basis for further legislation in this area.  
   

83. The government itself accepts that the range of bodies and functions to which the obligations under 
the HRA apply is “broadly right.”63   
   

84. Over 10 years after the HRA came into force, those drafting the Equality Act also had to consider 
the application of non-discrimination provisions to public authorities in relation to those functions 
that were unique to them as public bodies.  Ultimately, it was decided not to define public 
authorities and to tie in the definition of public functions to that used in the HRA.64   A further 10 
years on, there is nothing to suggest that the drafting exercise would be any more valuable now 
than then and legislation in this area would, as with other proposals in the consultation document, 
invite litigation in an area where the case law has largely settled down.  This would inevitably 
increase, rather than reduce, legal uncertainty. 

Question 21: The government would like to give public authorities greater confidence to perform their 
functions within the bounds of human rights law.  Which of the following replacement options for section 
6(2) would you prefer: 

Option 1: provide that wherever public authorities are clearly giving effect to primary legislation then 
they are not acting unlawfully. 

Option 2:  Retain the current exception, but in a way which mirrors the changes to how legislation can be 
interpreted for section 3.    

85. CPAG rejects both proposals for changes to section 6(2). The consultation does not point to any 
evidence of the supposed problem which the two options are directed at.  
 

86. CPAG does not understand how either option will achieve the aim stated in the question of enabling 
public authorities to perform their functions with greater confidence “within the bounds of human 
rights law.”  Rather the options give public authorities the green light to breach human rights law 
with impunity. This is contrary to the declared aim of protecting people’s fundamental rights and 
ensuring public confidence. 
 

87. As currently drafted, section 6(2) sets out two qualifications to the fundamental position that it is 
unlawful for a public authority to act in a way which is incompatible with a Convention right.  These 
are where the act is required by primary legislation, whether directly (s6(2)(a)) or indirectly as the 
result of secondary legislation which itself is mandated to take the form it does by primary 

                                                            
63 Consultation document [266]. 
64 Section 31(4) Equality Act 2010. 
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legislation (s6(2)(b)).65 The section 6(2) exception thus respects the constitutional principle of 
Parliamentary sovereignty, as reflected in section 3(2)(b) and (c) HRA. 
   

88. With regard to option 1 and the removal of the wording “which cannot be read … compatibl[y] with 
the Convention rights” this would mean that, as long as a public authority was acting in accordance 
with secondary legislation (i.e. a provision made under primary legislation) its actions would be 
lawful even though they breached Convention rights and even though that secondary legislation 
was itself unlawful. This is to put public bodies above the law and, to all extents and purposes, to 
elevate secondary legislation (at least for the purposes of human rights law) to the position of 
primary legislation without any of the attendant safeguards regarding the legislative scrutiny Acts 
of Parliament are subject to. (A position which also follows from the proposals at Question 15). 
 

89. As with our response to Question 15, there is no justification for treating secondary legislation 
which breaches human rights law as somehow of a more protected status or, put differently, less 
unlawful than secondary legislation which breaches other legal requirements, such as being 
irrational.  
  

90. As for option 2, in view of our opposition to the proposed changes to section 3 set out in response 
to Question 12 above, we would similarly reject this option.   

Question 23: To what extent has the application of the principle of ‘proportionality’ given rise to 
problems, in practice, under the Human Rights Act? 

We wish to provide more guidance to the courts on how to balance qualified and limited rights.  Which 
of the below options do you believe is the best way to achieve this? 

Option 1: Clarify that when the courts are deciding whether an interference with a qualified right is 
‘necessary’ in a ‘democratic society’ legislation enacted by Parliament should be given great weight in 
determining what is deemed to be ‘necessary’. 

Option 2: Require the courts to give great weight to the expressed view of Parliament when assessing the 
public interest, for the purposes of determining the compatibility of legislation or actions by public 
authorities in discharging their statutory or other duties with any right. 

91. CPAG rejects both options. CPAG does not consider the courts require any guidance on how to 

balance qualified and limited rights.  The proposed options do little more than give effect to the 

judicial deference and restraint which is already shown by the courts to the views of Parliament 

though without the important qualification that the weight to be given to legislation will depend 

on whether the issue being challenged was considered at the time that legislation was enacted or 

adopted. 

 
92. The principle of proportionality is a fundamental part of a human rights analysis, balancing 

competing interests between the rights holder and wider society and ensuring that any 
interference with a human rights is objectively justified, not simply because the public authority 
says it is, but according to well-established criteria i.e. the interference is in accordance with the 
law, pursues a legitimate aim and is a proportionate means of achieving that aim.  CPAG does not 
consider that the proportionality requirement has given rise to particular problems under the HRA. 

                                                            
65 See RR v Secretary of State for Work and Pensions [2019] UKSC 52 [17] at [28-29]. 
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This is notwithstanding two recent decisions of the Supreme Court on the lowered benefit cap66 
and the two child limit67 going against our clients on the basis that the difference in treatment they 
complained about under article 14 ECHR was justified in that there was a reasonable relationship 
of proportionality between the means employed and the aim sought to be pursued.  The fact that 
we strongly disagree with the courts’ conclusions, and in the case of SC consider that it abdicated 
its responsibility to conduct any independent assessment of proportionality, does not mean we 
consider that the judiciary needs guidance on how to balance qualified and limited rights.  Rather, 
we recognise that the proportionality assessment is, of its very nature, complex and highly context 
specific, as it involves a balancing exercise with different factors featuring in that exercise and being 
afforded different weight depending on the particular facts of the case.   
 

93. As Lord Reed made clear in the SC the proportionality assessment involves a nuanced rather than 
mechanical approach: 
 

“… a low intensity of review is generally appropriate, other things being equal, in cases 
concerned with judgments of social and economic policy in the field of welfare benefits and 
pensions, so that the judgment of the executive or legislative will generally be respected unless 
it is manifestly without reasonable foundation.  Nevertheless, the intensity of the court’s scrutiny 
can be influenced by a range of factors, depending on the circumstances of the particular case, 
as indeed it would be if the court were applying the domestic test of reasonableness rather than 
the Convention test of proportionality.”68 

 
94. Trying to legislate for how the courts should conduct a balancing exercise in every situation in order 

to provide clarity and certainty is simply not possible.  It would reduce the proportionality 
assessment to a mechanical exercise rather than one which enables a balanced overall assessment 
to be made taking account the full range of factors relevant in the particular circumstances of a 
case.  This appears to be recognised by the fact that the options being consulted on are limited to 
addressing the weight to be given to legislation enacted by Parliament.  There is however no need 
for either proposed option.  The courts already give considerable weight to the views of 
Parliament.69  Even in relation to this specific aspect of the balancing exercise, the weight to be 
given to legislation will depend on the circumstances, so that if Parliament (or the relevant Minister 
in putting forward secondary legislation) did not have in mind the particular issue when enacting 
the legislation less weight is to be given.  This is the case as much in relation to human rights 
proportionality70 as under the common law reasonableness or rationality.71   

                                                            
66 R (DA, DS and others) v Secretary of State for Work and Pensions [2019] UKSC 21. 
67 R (SC and others) v Secretary of State for Work and Pensions [2021] UKSC 26. 
68 R (SC and others) v Secretary of State for Work and Pensions [2021] UKSC 26 [158]. 
69 E.g. R (Nicklinson and anr) v Ministry of Justice [2013] UKSC 38.  
70 Smith v Lancashire Teaching Hospitals NHS Foundation Trust and others [2017] EWCA Civ 1916 where it was accepted on 
behalf of the Secretary of State for Justice that there was no justification for s1A Fatal Accidents Act not requiring 
bereavement damages to be paid to a 2 year + cohabitee and the policy was never explained in Parliament in 1982 nor 
subsequently at [30] and [40]. 
71 R (Johnson and others) v Secretary of State for Work and Pensions [2020] EWCA Civ 778 a relevant factor in the 
assessment of whether or not it was irrational for the SSWP not to enact a solution to the ‘non-banking day shift’ problem in 
universal credit was whether “the possibility of solving the problem [was] considered and rejected when the regulations 
were adopted” at [84-91]. 
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Question 26: We think the Bill of Rights could set out a number of factors in considering when damages 
are awarded and how much.  These include: 

a. the impact on the provision of public services 
b. the extent to which the statutory obligation has been discharged 
c. the extent of the breach; and  
d. where the public authority was trying to give effect to the express provisions, or clear purpose, of 
legislation 
 
Which of the above considerations do you think should be included? 

95. CPAG rejects this proposal which appears to be based on the unevidenced position that the level 

of damages awarded for HRA claims is too high and fails to recognise the specific role damages 

serve in the area of human rights.   

   
96. This question is premised on the government’s view that “the compensation scheme can be used 

to make sure that the wider public interest is properly protected alongside individual’s rights”.72  
There are three problems with this view. First, it presumes that individual rights are necessarily 
pitched against the wider public interest, rather than the protection of fundamental human rights 
being in the interest of us all. Second, it fails to acknowledge that in relation to qualified and limited 
rights, the wider public interest will already have been taken into account in determining whether 
or not there was a violation of an individual’s rights. Third, it fails to recognise what purpose an 
award of damages serves in relation to human rights claims, namely upholding human rights 
standards so that it is the action/inaction of the public authority which is the principal focus rather 
than the impact on the individual.  It is for this reason that a finding of a violation of the individual’s 
human rights has often been held by the ECtHR to amount to sufficient satisfaction and why section 
8(3) HRA already provides that damages are the exception rather than the norm and only to be 
awarded where necessary for just satisfaction.  This is something that the courts are very much 
conscious of: 
   

“It is well settled, however, that the award of compensation for breach of a Convention right 
serves a purpose which is distinctly different from that of an order for the payment of damages 
in a civil action. As Lord Brown said in Van Colle at para 138: 

 
‘… Convention claims have very different objectives from civil actions. Where civil 
actions are designed essentially to compensate claimants for their losses, Convention 
claims are intended rather to uphold minimum human rights standards and to vindicate 
those rights. That is why time limits are markedly shorter. … It is also why section 8(3) 
of the [HRA] provides that no damages are to be awarded unless necessary for just 
satisfaction …’”73 

   
97. It follows that the more egregious the breach by the public authority the more likely that damages 

will be awarded to ensure basic human rights standards are upheld.  The suggestion that, despite 
such egregious behavior, damages might not be awarded or be awarded at a reduced amount 

                                                            
72 Consultation document [299]. 
73 Commissioner of Police of the Metropolis v DSD [2018] UKSC 11 per Lord Kerr at [64] 
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because of the impact on the public body’s budget, is to invite public bodies to breach human rights 
with impunity, contrary to the proclaimed aim of protecting people’s fundamental human rights. 
   

98. Quite apart from the objection in principle to the suggestion that an award of damages should 
depend on the impact it may have on the provision of services, such a criteria would invite the 
courts into the realm of economic policy which the government is so keen to stress the courts are 
not equipped to deal with. 
   

99. Finally, underlying this question appears to be the belief that awards of damages in HRA claims are 
too many and too high.  Given the general approach of courts to HRA damages claims, this belief is 
likely to be misplaced, and the consultation provides no empirical evidence of its truth.  As with 
Question 12, any reform in this area would be premature in the absence of clear data. 

 
Question 27: We believe that the Bill of Rights should include some mention of responsibilities and/or 
the conduct of claimants and that the remedies system could be used in this respect.  Which of the 
following options could best achieve this? 
 
Option 1: provide that damages may be reduced or removed on account of the applicant’s conduct 
specifically confined to the circumstances of the claim. 
 
Option 2: provide that damages may be reduced in part or in full on account of the applicant’s wider 
conduct and whether there should be any limits, temporal or otherwise, as to the conduct to be 
considered. 
   
100.  CPAG rejects both options. 

 
101. As with Question 26, this use of the remedies system completely misunderstands the purpose 

of any damages in a human rights claim which is to seek to uphold minimum human rights standards 
rather than to provide compensatory damages.  The level of damages for human rights claims is 
already modest compared to other areas of law and often a finding of a violation is considered to 
be a sufficient remedy.  

Question 28 – we would welcome comments on the options for responding to adverse Strasbourg 
judgments, in light of the illustrative draft clause. 

102. CPAG welcomes the proposal that Parliament should be informed of judgments against the UK 
by the ECtHR.  However, in the spirit of strengthening the role of Parliament, rather than the 
Executive, in relation to human rights, we consider that Parliament should be informed of all 
adverse human rights judgments concerning the compatibility of primary and secondary legislation 
so that it can ensure appropriate steps are taken within an appropriate timeframe to respond.   
   

103. As with other draft clauses, we consider that codifying what is the existing and long established 
position (here that judgments of the ECtHR are not part of our domestic law and do not affect the 
power of Parliament to legislate) is unnecessary and unhelpful. 

Question 29 – we would like your views and any evidence or data you might hold on any potential impacts 
that could arise as a result of the proposed Bill of Rights.  In particular: 

a. what do you consider to be the likely costs and benefits of the proposed Bill 
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b. what do you consider to be the equalities impacts on individuals with particular protected 
characteristics of each of the proposed options for reform. 
c. how might any negative impacts be mitigated. 
 
104. Our responses to earlier questions already set out the costs of the proposed Bill in terms of 

undermining protection of fundamental rights, introducing uncertainty, running counter to long-
established administrative law principles and not respecting the parameters under which 
Parliament has delegated legislative functions to the Executive.  As far as financial costs are 
concerned, the Bill is likely to result in an increase in litigation while new provisions are tested in 
the courts. Given a theme of the consultation is that litigation is ‘costly’ to public authorities, we 
think it is likely to have significant costs to public authorities in this regard.  
 

105. In terms of benefits, the proposals to collect more data in this area are the only benefit we can 
identify: an increase in data collection would provide a better base for evidence-based policy 
making in the future and the absence of evidence for many of the assertions made in the 
consultation documents itself indicates that this is urgently needed.  

Equalities Impact   

106. As for the equalities impact, we do not consider it our role as a respondent to this consultation 
to draw up a full impact assessment addressing each of the proposed options. The responsibility to 
conduct a detailed assessment lies firmly with the government – such an assessment should be 
carried out and published.  

 

107. CPAG’s experience of using human rights in practice is directed at helping children and families 
living in poverty to enforce their rights. Whilst ‘disadvantaged socio-economic status’ is not a 
protected characteristic under the Equality Act 2010, poverty is not experienced proportionately 
across different groups in society and those with certain protected characteristics are more likely 
to suffer from poverty in the UK: 

 

 Race: Children from black and minority ethnic groups are more likely to be in poverty: 
46% are now in poverty, compared with 26% of children in white British families74 and 
black and minority ethic families are twice as likely to be in persistent poverty than 
people in white families75.  

 Disability: 37% of children living in families where someone is disabled are in poverty 
(compared to 28% of children living in families where no-one is disabled. 27% of all 
individuals living in households where someone is disabled are in poverty compared 
with 19% of individuals living in households where no-one is disabled.76 

                                                            
74 CPAG calculations from Households Below Average Income, Statistics on the number and percentage of people living in 
low income households for financial years 1994/95 to 2019/20, Tables 4_3db & 4_5db. Department for Work and Pensions, 
2021.  
75 https://www.ethnicity-facts-figures.service.gov.uk/work-pay-and-benefits/pay-and-income/low-income/latest 
76 Households Below Average Income, Statistics on the number and percentage of people living in low income households 
for financial years 1994/95 to 2019/20, Tables 3_6db & 4_5db. Department for Work and Pensions, 2021. 

https://www.ethnicity-facts-figures.service.gov.uk/work-pay-and-benefits/pay-and-income/low-income/latest
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 Age: 31% of children are living in poverty, compared with 20% of working age people 
and 18% of pension-age adults.77 

 Sex: 45% of lone-parent families are in poverty (of which 91% are headed by women), 
compared to 27% of all households with children and 21% of all working-age 
households without children.78   
 

108. In CPAG’s view, the package of proposals for reform, if introduced, would significantly weaken 
protection for fundamental human rights and access to justice for individuals whose rights have 
been violated. CPAG considers that in doing so the proposals outlined in the consultation will have 
a negative impact on groups with protected characteristics under Equality Act 2010, including those 
outlined above. This applies both in the field of social security in which CPAG carries out legal work, 
but also in relation to other fields which affect groups facing poverty such as protections for 
domestic violence victims and vulnerable children, support for care-experienced young people and 
healthcare for disabled people.  
 

109. It is worth noting in relation to article 14 cases which CPAG has experience of, the claimants 
and others in their position might have a ‘status’ for article 14 purposes which is directly linked to 
a protected characteristic under the Equality Act 2010 (for example, ‘women’ or ‘children’) and 
they are relying on non-discrimination protections in human rights law because protection under 
domestic equality law is not available due to the discrimination arising in the legislation itself.  It is 
further worth noting that even in article 14 cases where the claimants are ultimately unsuccessful 
in their human rights challenge overall, it might nonetheless be the case that discrimination against 
the affected group as a result of the challenged measure is recognised – albeit that discrimination 
is found to be lawful for the purposes of article 14 because, in the circumstances, it is justified. For 
example, in R (SC and others) v SSWP it was accepted by the Secretary of State that the ‘two child 
rule’ which was the subject of the litigation affected more women than men and the court went on 
to consider whether the established disproportionate impact on women was justified.  
 

110. In addition to assessing the equalities impact of these proposals, the Government should 
conduct a Child Rights Impact Assessment, with regard to its obligations under the UN Convention 
on the Rights of the Child. 

Mitigation of negative impacts 

111. Considering the extent of the harm the package of proposals consulted on is likely to result in, 
we do not consider it would be possible to effectively mitigate the negative impacts, other than by 
abandoning this project of widespread reform in an area where an independent panel set up by 
government and the Parliamentary body tasked with considering matters relating to human rights 
have both categorically found that major reform is not needed.   

Conclusion   

112. CPAG rejects the vast majority of the proposals in this consultation document.  They will lead 

to less rather than more legal uncertainty in legislating for what are already established principles 

                                                            
77 https://www.gov.uk/government/statistics/households-below-average-income-for-financial-years-ending-1995-to-

2020/households-below-average-income-an-analysis-of-the-income-distribution-fye-1995-to-fye-2020#pensioners-in-low-

income-households 
78 CPAG’s calculations from Households Below Average Income, Department for Work and Pensions 2019/20, 2021.  

https://www.gov.uk/government/statistics/households-below-average-income-for-financial-years-ending-1995-to-2020/households-below-average-income-an-analysis-of-the-income-distribution-fye-1995-to-fye-2020#pensioners-in-low-income-households
https://www.gov.uk/government/statistics/households-below-average-income-for-financial-years-ending-1995-to-2020/households-below-average-income-an-analysis-of-the-income-distribution-fye-1995-to-fye-2020#pensioners-in-low-income-households
https://www.gov.uk/government/statistics/households-below-average-income-for-financial-years-ending-1995-to-2020/households-below-average-income-an-analysis-of-the-income-distribution-fye-1995-to-fye-2020#pensioners-in-low-income-households
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(e.g. the supremacy of the Supreme Court) and introducing new concepts (e.g. “significant 

disadvantage”). They will undermine Parliamentary sovereignty through the elevation of the 

position of secondary legislation.  They will reduce the protection of fundamental rights through 

making it more difficult for individual victims to seek redress in the domestic courts and reducing 

the circumstances in which public authorities have to comply with human rights obligations, as 

well as the consequences on them for violating those obligations.   

   

113. The HRA is a vital mechanism through which children and families have their rights protected 

– by public bodies, by Parliament, by government and the courts. The case for reform has not 

been made, and instead the UK government is consulting on a retrenchment of rights and their 

protection at a time when it should be progressing them even further.  This is a position which 

CPAG is unable to support. 

 

 

Child Poverty Action Group 

8 March 2022  

 

 

  



 
 

28 
 

ANNEX 

Recent cases which succeeded under the Human Rights Act 
 
R (Jackson and others) v Secretary of State for Work and Pensions [2020] EWHC 183 (Admin): a judicial 
review challenge on article 14 non-discrimination grounds to the marriage condition of entitlement to 
bereavement support payment even where children are involved. This followed from a similar 
successful challenge to the precursor to higher rate bereavement support, namely widowed parent’s 
allowance: in the matter of an application for judicial review by Siobhan McLaughlin [2018] UKSC 48. 
The claimants were successful in the High Court and the SSWP chose not to appeal further. Following 
the declarations of incompatibility in relation to the primary legislation containing the discriminatory 
provisions, the government has chosen to rectify the incompatibility with the Convention by way of a 
remedial order.  The removal of the incompatibility, once implemented, will be welcomed by the 2,000 
bereaved families per year who are currently not entitled to this contribution-based benefit purely 
because the co-habiting parents were not married. 

 
R (TD, AD and Reynolds) v SSWP [2020] EWCA Civ 618: a judicial review challenge on article 14 non-
discrimination grounds concerning the situation in which claimants with severe disabilities are left with 
no choice but to make a claim for universal credit because their original benefits are incorrectly stopped 
by the SSWP (as subsequently established on revision or on appeal) and as a result are worse off on 
universal credit than on the ‘legacy’ benefits they were previously in receipt of.  Under existing legal 
provisions, they are prevented from returning to their original benefits once the wrongful decision 
ending their entitlement to those benefits is identified and do not receive any transitional element in 
universal credit to make up for the shortfall which is not of their own doing. The Court of Appeal granted 
a declaration that the claimants’ Convention rights had been violated, leaving the secondary legislation 
which gave rise to the issue for the claimants untouched. The Court made clear it was for the SSWP to 
decide whether, and if so, how, to devise a system that benefits others whose rights had been violated 
in the same way. The DWP has since confirmed that it is in the process of finalising such a system. 
 
TS (by TS) v SSWP (DLA); EK (by MK) v SSWP (DLA) [2020] UKUT 284 (AAC): a statutory appeal in the 
Upper Tribunal on article 14 non-discrimination grounds to the requirement for children to have been 
in the UK for 104 of the previous 156 weeks before claiming disability living allowance. The refusals of 
this benefit also had knock-on effects on the families’ abilities to claim carers’ allowance and 
additional elements of child tax credit, which would have assisted with the additional costs incurred 
due to the disabilities of the children. The tribunal found that the 2 year requirement (contained in 
secondary legislation) must be disapplied to avoid a breach of the children’s human rights. The SSWP 
accepted the decision, did not appeal and has since been applying the shorter and original 6 month 
past presence requirement, which the 2 year one had replaced, to other claims by children for 
disability living allowance. 

Recent cases which succeeded on the basis of statutory interpretation and public law principles 

R (SC and others) v Secretary of State for Work and Pensions [2018] EWHC 864.  At the High Court stage 
of this challenge to the 2 child limit it was ruled that the ordering requirement in the kinship care 
exception was irrational.79 (This was the requirement that, to benefit from the exception, the kinship 

                                                            
79 R (SC and others) v Secretary of State for Work and Pensions [2018] EWHC 864 at [215]-[217]. 
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care child had to be the third or subsequent child).80  The SSWP did not cross-appeal this aspect of the 
case when the wider challenge to the 2 child limit went up to the Court of Appeal.  Instead, she 
introduced legislation removing the ordering requirement in both the kinship care exception and the 
separate adoption exception.81  (The latter had not been before the court). 

R (Johnson and others) v Secretary of State for Work and Pensions [2020] EWCA Civ 778.  This case 
concerned universal credit and the situation of working claimants paid on a regular monthly basis who 
had two lots of monthly wages taken into account in assessing their UC payment in those assessment 
periods where they were paid early because their normal pay day fell on a non-banking day.  The 
Divisional Court took an interpretative approach, finding that the SSWP had wrongly construed reg 54 
Universal Credit Regulations 2013.  The Court of Appeal did not accept the Divisional Court’s reasoning 
on the proper construction of reg 54.  However, in dismissing the SSWP’s appeal, it found that the 
failure to devise a solution to deal with this particular issue, a matter which had not been given any 
consideration at the time of the drafting of the regulations, was irrational.  

R (DK) v The Commissioners for her Majesty’s Revenue and Customs [2022] EWCA Civ 120.  This was a 
challenge to HMRC’s refusal to accept a claim for retrospective child tax credits for the period between 
a refugee’s claim for and award of refugee status under existing legislation. Both the High Court, and 
the Court of Appeal in dismissing the SSWP’s appeal, held in the claimant’s favour that Article 7 of the 
Welfare Reform Act 2012 (Commencement No. 23 and Transitional and Transitory Provisions) Order 
2015, properly construed, did not bar a refugee from making a backdated claim for child tax credit 
following the success of his asylum claim. An alternative human rights non-discrimination argument 
was in issue before the High Court, but the claimant was unsuccessful in this respect and did not cross-
appeal the issue to the Court of Appeal.    

R (CJ) and SG v Secretary of State for Work and Pensions [2017] UKUT 324 (AAC).  This was a challenge, 
by way of judicial review (CJ) and statutory appeal (SG), to the SSWP’s position that a social security 
claimant had no right of appeal to the First-tier Tribunal against a social security decision where they 
were late requesting a mandatory reconsideration of that decision and the SSWP did not accept that 
there was any good reason for extending time for the mandatory reconsideration.  The Upper Tribunal, 
as a matter of statutory construction, held that s12 Social Security Act 1998 conferred a right of appeal 
to the First tier Tribunal which was not restricted to cases where the SSWP had considered, on the basis 
of an in time application for revision, whether to revise the decision.  In so doing, the Tribunal relied on 
earlier case law that there was a need for clear language to remove or interfere with existing rights of 
appeal.  The SSWP did not appeal the matter further. 

                                                            
80 Reg 7(2A)(b) Child Tax Credit Regulations 2002 (as amended) and Reg 24A(1)(b)(ii) Universal Credit Regulations 2013 (as 
amended). 
81 Child Tax Credit (Amendment) Regulations 2018; Universal Credit and Jobseeker's Allowance (Miscellaneous 
Amendments) Regulations 2018. 


