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This is the tenth in a series of weekly briefings, Mind the Gaps, which highlight some of the gaps in support that 
exist for children and families affected by the Covid-19 pandemic. Evidence of these gaps is drawn from our Early 
Warning System (EWS) which collects case studies from frontline practitioners working directly with families on 
the problems they are seeing with the social security system. This briefing also includes case studies from our 
welfare rights advice work.  

The issues outlined in this briefing are a selection of some of the ‘top issues’ emerging through the EWS. It is 
important to note that these briefings are not designed to capture everything we are seeing; instead the Mind the 
Gaps briefing series will feature different issues each time and return to issues that need urgent attention where 
necessary.   

 

Migrants who are unable to work are continuing to be left with little or no financial support 
from the social security system 
 
In our first and sixth Mind the Gaps briefings we raised the issue of migrants being left without financial support 
from the social security system during the pandemic, despite being unable to work because of the crisis. The EWS 
continues to receive case studies regarding migrants who are unable to financially support themselves through 
work as a result of the crisis, however they are not eligible to claim most working-age means-tested benefits due 
to their immigration status. These cases include families with no recourse to public funds (NRPF), and EU nationals 
who are having difficulty satisfying the habitual residence test required to claim most benefits. This briefing 
focuses on some of the problems EU nationals are experiencing regarding the habitual residence test.  

EU nationals – right to reside issues 
The EWS has received a significant number of cases in recent weeks concerning EU nationals who either do not 
have a right to reside in the UK, or appear to have a right to reside but have had their claim for benefits refused by 
the Department for Work and Pensions (DWP). It can be very difficult for EU nationals who have not yet obtained 

https://cpag.org.uk/policy-and-campaigns/briefing/mind-gaps-briefing-1
https://cpag.org.uk/policy-and-campaigns/briefing/mind-gaps-briefing-6
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settled status under the EU Settlement Scheme1 to meet the right to reside test unless they meet one of the 
following requirements:2 

• They are currently working 
• Having been workers they retain worker status because they are recently unemployed and have 

registered at the Jobcentre, or are temporarily unable to work due to illness 
• They are a family member of someone with worker status 

 
EWS case studies show that even when EU nationals appear to meet the right to reside test, some people are 
having their application for means-tested benefits refused, leaving some people with no income at all. This is often 
the case when a person’s right to reside is more complex than that of someone who was a current worker with a 
consistent work history. This includes women who may have spent less time in the labour market (see below), and 
workers who have been employed in informal sectors where they may have been employed on a casual basis, 
been paid cash in hand, or have less evidence of their work history in order to meet the right to reside test.  

An EU national lived and worked in the UK from 2004 to 2015 before becoming unwell due to a brain tumour, 
developing weakness on one side of his body and epilepsy. However, the vast majority of the work he undertook 
was cash in hand and it is now difficult for him to prove this work history for the purposes of satisfying the right to 
reside test. When applying for the EU settlement scheme, he should have been granted settled status (which would 
automatically satisfy the right to reside test and give him access to means-tested benefits), however as his work 
history was ‘non-official’ his presence in the UK during these years would not have been picked up by the Home 
Office.  

An EU national applied for settled status having lived in the UK for 10 years, but processing applications has been 
delayed due to Covid-19. He applied for universal credit (UC) but he does not have a right to reside. He started work 
at the beginning of March but lost his job a week later due to Covid-19. 

An EU national moved to the UK in March with the offer of a job which was then rescinded due to Covid-19. She 
does not have a right to reside that entitles her to means-tested benefits. 

An EEA national has lived in the UK with her disabled adult daughter since November 2019. The mother was 
working but had to stop to care for her daughter. They both have pre-settled status and have claimed UC. The 
mother’s UC claim was refused because she does not have a right to reside. 

A Bulgarian woman came to the UK and worked in low-paid jobs from September 2018 to May 2019. She then 
went back to Bulgaria and returned to the UK in November 2019. From then, she managed to work one to two 
weeks at a time, until March 2020 when the pandemic stopped her from working completely. She didn’t claim any 
benefits until May 2020 when she couldn’t manage any more. Her UC claim was refused and she has no income at 
all. Her rent arrears are piling up so she is at increased risk of homelessness.  

 

                                                           
1 EU, EEA or Swiss citizens can apply to the EU Settlement Scheme to continue living in the UK after 30 June 2021. Successful applicants get 
either settled or pre-settled status. 
2 This is a simplified version of the right to reside test. For more information about benefits for migrants, including the right to reside test, 
see the CPAG Benefits for Migrants handbook, available digitally at Ask CPAG (subscription required).  

https://www.gov.uk/settled-status-eu-citizens-families
https://askcpag.org.uk/publications/-217932/benefits-for-migrants-handbook-11th-edition
https://askcpag.org.uk/publications
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Women who experience domestic violence are being denied access to benefits 
As the requirements outlined above demonstrate, it can be difficult for EU nationals to establish a right to reside 
for benefits if they do not work. Therefore women, who are more likely to spend time outside of the labour 
market caring for children, are disproportionately affected. At the present time, with schools largely closed and 
childcare for pre-school age children even more limited, women EU citizens face additional barriers to satisfying 
the right to reside test and therefore accessing much needed financial support. In cases of domestic violence, 
women are facing the invidious choice of trying to survive on little or no financial support, or returning to their 
abuser because of financial necessity.3  

Ema, a Slovakian citizen with pre-settled status, has previously lived and worked in the UK for nearly four years. She 
returned to Slovakia for just over two years before coming back to the UK in November 2018. She did not work on 
this occasion as she now has two young children (aged six months and 16 months) with a British man to whom she 
is not married. The father of her children was violent towards her three weeks after she had given birth and he was 
arrested just before Christmas last year. Charges were brought against him. Ema made a claim for UC in January 
2020, which was refused. She tried to survive and provide for her children for three months with limited support 
from her ex-partner, who was on bail. Ema eventually declined to give a witness statement to the Crown 
Prosecution Service in respect of his prosecution. This was in part because she needed his financial support to 
continue and knew she could not rely on it if he was in prison. She had been at the point of moving into work, as 
her sister (who still lives in Slovakia) was planning to move to the UK to provide support with childcare when 
lockdown happened. She has no childcare now and cannot get to work. Ema has now moved back in with her 
abusive partner and he receives UC as a single person and in respect of the two children (a lower rate than should 
be paid for a couple with two children).  

Anna is a Bulgarian citizen. Although she had lived in the UK previously, she moved here most recently in January 
2018 with her then partner (she is not married to him and therefore cannot derive a right to reside from him). She 
was pregnant at this time and so did not work. Anna gave birth to her son in August 2018. She obtained pre-settled 
status. Anna separated from her now ex-partner at the start of 2020, again in circumstances of domestic violence. 
She cannot establish a right to reside by returning to work because of the non-availability of childcare. Anna now 
lives in safe accommodation. She has been refused UC, and is dependent on a small amount of money she gets 
from the local authority which is inadequate to meet the needs of her and her son (for example being unable to get 
him fitting shoes or clothes as he grows out of things). Anna has contemplated returning to her violent ex-partner 
due to financial necessity. 

Svetla is a Bulgarian citizen who has lived in the UK since July 2019. She has a daughter aged two. She was brought 
to the UK against her will when her husband made threats to harm her family and daughter if she did not come. 
Svetla escaped from her husband in September 2019, after the police were called to an incident at her home. He 
was subsequently convicted and sentenced to 30 months in prison. She is now a resident at a domestic violence 
refuge. Svetla has pre-settled status. She is unable to work in the absence of childcare given her daughter is only 
two. The view of various professionals, including the police, is that Svetla cannot safely return to Bulgaria. She has 
managed to obtain some minimal support from social services under the Children Act which amounts to £76 a 
week for both Svetla and her child. They are thus living on less than half the amount they would receive were they 
entitled to UC. 

                                                           
3 All case studies have been anonymised. 
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It is worth noting that in situations involving domestic violence, non-EU citizens who are in the UK on a spouse 
visa, which carries a condition that they do not have recourse to public funds, can apply for a temporary form of 
leave to remain which allows them to quickly access public funds via the destitute domestic violence concession 
(DDV).4 No such route is available to EU citizens in an otherwise similar position. While the DDV policy has been 
subject to criticism regarding its implementation, it demonstrates that such policies can, and should, exist for all 
women who experience domestic violence so they do not experience additional barriers to accessing potentially 
life-saving services and financial support. 

Problems retaining ‘worker’ status  
EU nationals can retain worker status if they are involuntarily unemployed and register as a jobseeker with the 
Jobcentre by claiming jobseeker’s allowance or UC. However, unless the EU citizen has worked for more than 12 
months, the retention of status only lasts for six months. As opportunities to work have been severely limited 
during lockdown, and unemployment is expected to increase exponentially in the coming months, it is more 
difficult for involuntarily-unemployed EU nationals to retain worker status and, therefore, entitlement to means-
tested benefits. For those EU nationals who lost work at the start of the pandemic, this six month ‘cliff edge’ of 
entitlement to means-tested benefits is fast approaching.    

An EU national is awaiting an appeal on a right to reside decision. His previous work is not being treated as genuine 
and effective so he does not have retained worker status. His adviser asked for the hearing to be brought forward 
as the client has exhausted the Scottish Welfare Fund and is struggling to keep his phone, gas, and electricity 
topped up. Prior to lockdown the client was getting employability support to help to look for delivery jobs, but he is 
in the shielding category so has been unable to look for work during Covid-19.  

A lone parent EU national's UC award has just been stopped as she failed the genuine prospect of work test. When 
she attended a residence interview with the DWP in January she was mistakenly advised that she would not be 
required to look for work as the parent of a one-year-old. It is going to be very difficult for her to look for work now 
due to the Covid-19 crisis, which has affected the number of employment opportunities available, and severely 
limited childcare availability. 

In the case study above, the DWP were applying a rule that said that although those who had worked for more 
than 12 months and then found themselves unemployed could retain their worker status, after six months they 
were required to provide compelling evidence of a genuine chance of obtaining employment in order to continue 
accessing benefits. In practice, the vast majority of unemployed EU nationals in this situation were unable to 
satisfy this test and had their benefits stopped after six months. However, this rule was challenged successfully in 
the courts on 14 February 2020. 5 The DWP is yet to issue updated guidance to staff to reflect this change to the 
regulations. 

Problems with DWP administration and appeal processes are causing further delays  
As outlined in our sixth Mind the Gaps briefing, benefits for people from abroad is a complex area of law and EWS 
case studies highlight that EU nationals are experiencing delays in the DWP processing their applications for 
benefits during Covid-19. EU nationals are also being wrongly refused benefits that they are entitled to.  

                                                           
4 See the Gov.uk website for further information about the destitute domestic violence concession. 
5 See the CPAG website for a summary of this case.  

https://cpag.org.uk/policy-and-campaigns/briefing/mind-gaps-briefing-6
https://www.gov.uk/government/publications/application-for-benefits-for-visa-holder-domestic-violence
https://cpag.org.uk/welfare-rights/resources/test-case/kh-v-bury-mbc-and-sswp-hb-2020-ukut-50-aac
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The EWS has received a number of case studies regarding delays to the UC application process:  

An EU national and his wife were receiving child benefit and housing benefit. Now that his income has dropped 
they need to claim UC, but when they tried they were told that they couldn’t claim until his wife has a national 
insurance number (NINO). The social security regulations require only that a NINO application has been made and 
a NINO is awaited. She has already applied for a NINO. The DWP's own guidance also states that DWP staff should 
refer the claimant via an internal process to allow a NINO to be allocated prior to the decision on entitlement, thus 
ensuring a prompt allocation of the NINO so payment of UC need not be delayed. This does not appear to have 
happened in their case.  

An EU national couple with limited English just had their first baby. They tried to claim UC and child benefit but 
were told they would need to provide a birth certificate and three months’ bank statements which they cannot do 
because the registry offices are currently closed due to Covid-19 (at the time of writing), and they don't have access 
to a printer to print off bank statements. Government guidance states that birth certificates are not required for 
child benefit claims at present, and can be submitted at a later date.  

For EU nationals who have had their application for benefits refused, their only option to challenge such a decision 
is through the mandatory reconsideration (MR) process, and subsequent appeal to independent tribunal, if 
necessary.6 This process takes time; even before the pandemic the EWS received a significant number of case 
studies regarding delays in MR processing times. From January to March 2020, the average time to get a case 
heard at First-tier Tribunal was 31 weeks which will be little comfort for EU nationals who are in urgent need of 
financial support now.7  

A 24-year-old EEA national lives in the UK with his father who is working. He can’t work himself due to ill health, 
but has a right to reside as a family member who is dependent upon a worker. His UC claim was refused and his 
MR request unsuccessful. He must now wait some six months for a Tribunal hearing before his UC claim may be 
awarded. 

A Romanian woman with three school-age children claimed UC in August 2019 following a separation from her 
husband. Her claim was refused even though her husband was working and she still counted as his family member. 
She submitted an MR request. Her husband later returned to Romania and she started working part-time. Her 
second claim for UC was accepted and she was told that her MR request for the first claim had been “cancelled”. 
She may have been entitled to benefits during this interim period, which will now be very difficult to access as the 
appeals process has been halted by the DWP.   

An Italian woman had children with her partner, who was working. He left the family home in May 2019 and she 
claimed UC. She had a right to reside even though they were not married, because she is a primary carer of children 
of an EEA worker, and she cannot be a jobseeker when the youngest child is under three years old. Her UC claim 
was refused and she submitted an MR request. Her second claim in July 2019 was accepted. She did not receive an 
MR notice regarding her first claim until December 2019, which didn’t change the decision. She is still waiting to 
have her appeal heard by a Tribunal so that she can recover the missing two months of entitlement. 

                                                           
6 Mandatory reconsideration (MR) is the first step in appealing a decision that has been made in relation to a UC claim. Once the MR stage 
has been satisfied claimants can make an application to an independent tribunal if they are not satisfied with the outcome of the MR. 
7 See Tribunal statistics January-March 2020 (Ministry of Justice) 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/891348/Tribunal_and_GRC_statistics_Q4_201920_accessible.pdf
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There are over 3.5 million EU nationals living in the UK, and the Covid-19 crisis will have turned many of these 
people’s lives upside down – including the lives of many children and families. The impact of Covid-19 on the UK 
economy is still unfolding, however with over 3 million people making a claim for UC since the start of the 
pandemic it is clear that unemployment is set to reach its highest level for decades. It is essential that EU 
nationals, the majority of whom will have been working in the UK and all of whom will have contributed, are able 
to access support from the social security system when they need it. 
 

___________________________________________________________________________________________________________________________  

About CPAG 
Child Poverty Action Group works on behalf of the more than one in four children in the UK growing up in poverty. 
It doesn’t have to be like this. We use our understanding of what causes poverty and the impact it has on 
children’s lives to campaign for policies that will prevent and solve poverty – for good. We provide training, advice 
and information to make sure hard-up families get the financial support they need. We also carry out high profile 
legal work to establish and protect families’ rights. 

About the Early Warning System 
Our Early Warning System helps us get a better understanding of how changes to the social security system are 
affecting the lives of children and families. We gather information from advisers about the experience of children 
and families. This intelligence informs much of our policy, research and campaigning work, and also feeds into the 
advice we give frontline advisers.  
 
The Early Warning System in Scotland is supported by the Children, Young People and Families Early Intervention 
Fund, managed on behalf of the Scottish Government by CORRA foundation. The Early Warning System in 
England, Wales and Northern Ireland is made possible by the support of Oak Foundation, Barrow Cadbury Trust 
and The Mitchell Charitable Trust. The Mind the Gaps briefing series is also being supported by the Nuffield 
Foundation, increasing the capacity of the Early Warning System to effectively monitor the impact of Covid-19 on 
children and families, and identify issues with the social security response as they emerge.  

 

Thank you to everyone who has contributed to our Early Warning System – to every adviser who has submitted a 
case and to rightsnet which hosts invaluable benefit forums for advisers. 

 

https://cpag.org.uk/scotland/ews
https://cpag.org.uk/policy-campaigns/early-warning-system
https://cpag.org.uk/policy-campaigns/early-warning-system

