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This is the fourth in a series of briefings, Falling Through the Net, which highlight some of the persistent gaps in 
support that exist for children and families affected by the COVID-19 pandemic.1 Falling Through the Net follows 
on from our briefing series Mind the Gaps.2 

Evidence of these gaps in support is drawn from our Early Warning System (EWS), which collects case studies from 
frontline practitioners working directly with families on the problems they are seeing with the social security 
system. While some of the issues raised have been resolved with quick policy fixes, it is clear that the vast majority 
of issues are long-standing problems affecting people accessing social security. 

This briefing outlines some of the most prominent issues emerging through the EWS since the last briefing (April 
2021). This edition focuses on: 

 European nationals being locked out of the benefit system; 

 families saddled with repayments after a DWP error led to a benefit overpayment; and 

 families facing financial difficulty because the DWP gave them the wrong advice. 

European nationals being locked out of the benefit system 

The EWS continues to receive a high number of cases of migrants experiencing problems claiming benefits. One of 
the main issues we are seeing at the moment concerns EU nationals with pre-settled status3 being denied access 
to certain benefits as they have not passed the habitual residence test (HRT).4 

                                                           
1 Previous editions of Falling Through the Net are available here 
2 A summary of the Mind the Gaps briefing series can be found here 
3 Pre-settled status is the immigration status granted under the EU settlement scheme to EU nationals who have not yet lived in the UK for a 
continuous five-year period at any point in the past. 
4 To pass the HRT, migrants must have an appropriate ‘right to reside’ and be ‘factually habitually resident’ in the UK. It can be very difficult 
for EU nationals who have not yet obtained settled status under the EU settlement scheme to meet this test unless they meet one of the 
following requirements: 

 They are currently working; 

 Having been working they retain worker status because they are recently unemployed and  
have registered at the Jobcentre, or are temporarily unable to work due to illness; 

 They are a family member of someone with worker status. 

https://cpag.org.uk/policy-campaigns/coronavirus#falling
https://cpag.org.uk/policy-and-campaigns/briefing/mind-gaps-briefing-14
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In December, Child Poverty Action Group (CPAG) successfully challenged the application of the HRT in cases 
involving EU nationals with pre-settled status in court. The Court of Appeal struck down the regulations that state 
that pre-settled status is not sufficient to satisfy the HRT in order to be eligible for means-tested benefits.5 

However, because the government has been given permission to appeal this decision to the Supreme Court, the 
order to quash the regulations has been postponed. In the meantime, the EWS has received cases of EU nationals 
with pre-settled status being denied access to benefits, including a woman fleeing domestic violence, a man who 
became ill while out of work and a woman who had been trafficked. 

A Brazilian Romanian national was granted pre-settled status in June 2019. She has a young child and made an 
application for universal credit (UC) in January 2021 after fleeing an abusive relationship. The application was 
rejected on the grounds of her not passing the HRT. She has instead been supported through social care services 
under the section 17 duty. 6 This support was due to expire at the end of May 2021. 

After leaving his job, an EU national became too ill to work. He did not retain worker status but does have pre-
settled status. He claimed UC on 8 January 2021 but was refused. The Department for Work and Pensions (DWP) 
stated that the court’s decision in December only applies to claims made before the end of the EU transition period 
on 1 January 2021.  

A 30-year-old Romanian national first came to the UK in 2010. She has left and re-entered the UK at various times 
including a period when she was trafficked and exploited. In 2018 she moved in with a partner who supported her 
until he returned to Romania in 2020. In November she claimed UC but was refused as she only had pre-settled 
status. A mandatory reconsideration7 was requested but the decision did not change. 

It is extremely concerning that people who are eligible and need to claim benefits are denied support from the 
social security system. We are also concerned that confusion about the status of EU nationals, and delays in the 
Home Office processing applications for settled status, are resulting in people being denied access to benefits they 
may be entitled to.  

An EU national who is working and has applied for pre-settled status had her claim for UC refused on the basis that 
she is subject to immigration control. As she had a right to reside as a worker in the UK on 31 December 2020 she 
has retained this, is not subject to immigration control and should not be excluded from claiming benefits. 

A pregnant woman, who is an EU national with pre-settled status, applied for settled status two months ago and is 
awaiting a decision. She has split up with her partner and has no income. While she is awaiting the outcome of her 
settled status application, she is unlikely to be awarded UC on the basis of pre-settled status alone due to the 
postponement of the Court of Appeal’s order. 

 

 

                                                           
5 Fratila and Tanase v SSWP & AIRE Centre [2020] EWHC 998 (Admin); Fratila and Tanase v SSWP & AIRE Centre [2020] EWCA Civ 1741. See 
the CPAG website for a summary of the case. 
6 Under section 17 of the Children Act 1989, social services have a general duty to safeguard and promote the welfare of children in need in 
their area. This can include providing financial assistance and accommodation to the child in need and their family. 
7 A ‘mandatory reconsideration’ is the DWP’s official process for reviewing a decision about benefits, 
tax credits or child maintenance. 

https://cpag.org.uk/welfare-rights/legal-test-cases/current-test-cases/eu-pre-settled-status
https://www.gov.uk/mandatory-reconsideration
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The number of EU nationals navigating these complex rules in order to access social security is likely to increase 
significantly after the deadline to apply for the EU settlement scheme passes at the end of this month. To avoid a 
sharp increase in unnecessary financial hardship in July, and while we await the judgment of the Supreme Court, 
the DWP must urgently clarify rules on the HRT as they apply to EU nationals. The Home Office should accelerate 
the processing times of applications for settled status. 

Families saddled with repayments after a DWP error led to a benefit overpayment 

The EWS has received a growing number of cases of people being notified that they have been overpaid UC due to 
a DWP error, and that the money needs to be repaid. The collection of overpayments was suspended between 
April and July 2020 as the DWP responded to the pandemic. As the DWP returns to ‘business as usual’, the EWS 
shows that claimants are having to repay overpayments that, in some cases, were received years earlier.  

In the benefits that UC is replacing, overpayments caused by DWP error are usually not recoverable. However, in 
UC, all overpayments are recoverable. When the Welfare Reform Bill introducing UC was debated, the minister 
assured parliament that there was no intention in many cases to recover overpayments where the DWP was at 
fault, and that discretion not to recover would be used.8 In practice, the discretion available to the DWP does not 
appear to be used.  

The cases here highlight how little claimants can do in the event of an overpayment. Notifications are often poorly 
explained, leaving claimants with inadequate information to understand and potentially challenge the decision. In 
one case, a woman flagged a potential overpayment to the DWP only to be reassured that the amount was 
correct. She was then informed that it was inaccurate much later, leading to a much bigger overpayment. In 
another case, an overpayment occurred because the DWP incorrectly calculated that an underpayment had 
occurred.  

A disabled student made a claim for UC in February 2019. At the time she was receiving personal independence 
payment (PIP) and had a student loan. She has been receiving PIP since she was 16, is estranged from both parents 
and has been a part-time carer for her two younger brothers. She received her first UC payment of £1,020.54 on 21 
March 2019 and again on 21 April 2019. The DWP recently notified her that she is not entitled to UC, as she is a 
full-time student and, even though she has a disability, there has been no determination that she has a limited 
capability for work. The DWP was aware of both these factors at the time of the claim, but incorrectly allowed the 
claim and made two payments. The claimant was not aware that, as a disabled student, she was required to have 
both an award of PIP and a determination of having limited capability for work in order to receive UC. She was 
notified that the two UC payments she received were overpayments and will be recovered. 

 

 

 

 

 

                                                           
8 House of Commons, Hansard, 19 May 2011, column 1019 
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A lone parent with a mental health condition was previously looking for work while receiving UC, but became ill and 
claimed contribution-based employment support allowance (ESA) in early 2020 as well as UC. In December, she 
was placed in the ‘support group’ following a work capability assessment, and the additional ESA payments were 
backdated. 9 Her UC award also increased to include the limited capability for work-related activity (LCWRA) 
element, which was not backdated.10 She then received an overpayment decision, as the higher rate of ESA meant 
her UC award prior to the work capability assessment decision should have been lower. She queried the 
overpayment with her liaison manager who incorrectly told her there was no overpayment. She requested a 
mandatory reconsideration through her online journal, and only received a message advising her that the 
overpayment was correct. 

A man, who has indefinite leave to remain having entered the UK as a refugee, applied for UC in December 2019. In 
February 2021, the DWP informed him that there was a £439 UC overpayment due to a 'phantom' change in 
circumstances in December 2019. The notification provided no further information. An adviser asked twice, via the 
online journal, for clarification. The response said “we received a notification from the local authority that they 
stopped your housing benefit on 10/12/2019, so this meant you were not entitled for that particular assessment 
period”. A mandatory reconsideration has been requested but deductions for the overpayment are being made in 
the meantime. 

A lone parent completing a nursing degree informed the DWP about her student maintenance loan and grant. 
When her UC was calculated the loan and grant were not taken into account. The claimant checked that it was 
correct and received confirmation that she had not been overpaid. Four months later she received notification of a 
£4,552.26 overpayment which will be recovered. 

A woman in receipt of UC was wrongly told by the DWP that her widowed parent’s allowance (WPA) should not be 
included as income for her UC calculations, and that she had been underpaid £4,000. She used the money to clear 
a debt. She was later told that WPA should have been counted as income and that she had been overpaid. The 
overpayment is being recovered. 

Typically UC overpayments are recovered through deductions to a claimant’s existing benefits, making budgeting 
even more difficult. Given that overpayments can be sizable, claimants are often saddled with debts to the DWP 
for years. During that time they only receive a proportion of the UC that they are assessed to need solely because 
of an error on the part of the DWP. The decision to recover overpayments that are the fault of the DWP from 
people on the lowest incomes rests with government. CPAG has called for historic tax credit overpayment debts to 
be written off after a period of two years.11 A similar call has been made by the previous secretary of state for 
work and pensions, Iain Duncan Smith,12 and there is no reason why overpayments that are the fault of the DWP 
shouldn’t also be written off.  

 

 

                                                           
9 People in the ESA support group receive a higher benefit amount and may automatically be entitled to other benefits. They are also 
subject to different conditionality requirements than ESA recipients in the work-related activity group. 
10 LCWRA status adds an additional amount to a claimant’s ESA or UC payment, to reflect the fact that they cannot work, 
or can work but only in a very limited capacity, because of a health condition or disability. 
11 One million Covid-19 universal credit claimants have deductions from benefits, CPAG, January 2021 
12 See Chapter 3 of Economic Affairs Committee, Universal Credit isn’t working: proposals for reform, 2nd Report of Session 2019-21, July 
2020 

https://cpag.org.uk/news-blogs/news-listings/one-million-covid-19-universal-credit-claimants-have-deductions-benefits
https://publications.parliament.uk/pa/ld5801/ldselect/ldeconaf/105/10506.htm


 Falling Through the Net 

 
 
 
 

5 

Families facing financial difficulty because the DWP gave them the wrong advice 

In recent months the EWS has received a number of cases of families who received incorrect information from the 
DWP to the detriment of the claimant. The cases do not concern a specific aspect of the benefit system but a 
range of areas including: access to additional help for disabled people; the way that earnings are calculated within 
UC’s monthly assessment cycles; and how benefits change when a family’s living arrangements change. In cases 
involving a transition to UC, once claimants have made a claim for UC they cannot then move back to legacy 
benefits, making it even more important that the DWP is providing the correct information to claimants.  

A couple receiving ESA were moving home to a property bought for them by their family. Their ESA will continue 
and they will not have housing costs, so do not need to claim UC. The DWP incorrectly told the couple that they 
would have to claim UC. Fortunately, they sought advice and were able to make an informed decision about 
whether to claim UC instead of ESA. 

A lone parent claiming UC was paid early in February meaning she received two payments in one assessment 
period. The same will happen in May. She has tried to resolve the issue with the DWP and was told nothing could 
be done. However, this is not correct. Following legal action by CPAG, amended regulations allow the DWP to 
correct this issue by allocating the early pay to a different assessment period. 

A man with cystic fibrosis and his wife received UC with the LCWRA element. Her income increased and they were 
no longer entitled to UC. Less than 6 months later her income dropped and they claimed UC again. The DWP 
incorrectly told them that they had to wait for three months to get the LCWRA element. 

A UC claimant was told by the DWP that he would need to make a new claim when his partner and her three 
children moved in with him. In fact, his claim should have been reassessed as a joint claim, but because he made a 
new claim there was a five-week waiting period before his first payment. The couple had to take out an advance, 
which they are now repaying. 

It is likely that in many of the instances where the DWP provides incorrect information, mistakes are not rectified 
because claimants will assume that the information provided by DWP officials is correct. Given the impact that the 
wrong information can have on low-income families, affecting their access to financial support to meet their basic 
costs, it is essential that the DWP provides consistently accurate information and that it makes claimants aware of 
how they can access independent, free to access, specialist welfare rights advice. 

Conclusion 

All of the issues raised in this Falling Through the Net briefing are examples of persistent problems experienced by 
families accessing the social security system that urgently need resolving. It is hoped that by continuing to share 
up-to-date evidence from the EWS that demonstrate these problems in ‘real time’, we can help bring attention to 
them, and help families to get the support they need.  
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About CPAG 

Child Poverty Action Group works on behalf of the more than one in four children in the UK growing up in poverty. 
It doesn’t have to be like this. We use our understanding of what causes poverty and the impact it has on 
children’s lives to campaign for policies that will prevent and solve poverty – for good. We provide training, advice 
and information to make sure hard-up families get the financial support they need. We also carry out high profile 
legal work to establish and protect families’ rights. 

About the Early Warning System 

Our Early Warning System helps us get a better understanding of how changes to the social security system are 
affecting the lives of children and families. We gather information from advisers about the experience of children 
and families. This intelligence informs much of our policy, research and campaigning work, and also feeds into the 
advice we give frontline advisers.  

The Early Warning System in Scotland is supported by the Children, Young People and Families Early Intervention 
Fund, managed on behalf of the Scottish Government by CORRA foundation. The Early Warning System in 
England, Wales and Northern Ireland is made possible by the support of The Mitchell Charitable Trust. The Falling 
Through the Net briefing series is also being supported by the Nuffield Foundation, increasing the capacity of the 
Early Warning System to effectively monitor the impact of COVID-19 on children and families, and identify issues 
with the social security response as they emerge.  

Thank you to everyone who has contributed to our Early Warning System – to every adviser who has submitted a 
case and to rightsnet which hosts invaluable benefit forums for advisers. 

https://cpag.org.uk/scotland/ews
https://cpag.org.uk/policy-campaigns/early-warning-system
https://cpag.org.uk/policy-campaigns/early-warning-system

