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Regulations 

Current entitlement to social security system is based on legislation, caselaw and guidance. All 

three are needed for the smooth running of the system and all three will be required to ensure 

a safe and secure transition to the Scottish system. Legislation is the rules in Acts and 

regulations that set out who is entitled to a benefit. Caselaw is the courts’ interpretation of the 

legislation. The legislation and caselaw are legally binding and are what give individuals the 

right to receive benefits. Detailed guidance is produced by the DWP to help decision makers 

make a decision about claimants’ entitlement. The guidance is publicly availablei. The guidance 

is not legally binding, so if a claim is refused the claimant cannot use the guidance to argue 

that a tribunal must change the decision on entitlement.  

Any changes to current entitlement to social security should be made in light of the UN 

Covenant on Economic, Social and Cultural Rights that states ‘there is a strong presumption 

that retrogressive measures taken in relation to the right to social security are prohibited under 

the Covenant’ii.  So the Scottish Government’s commitmentsiii and their international 

obligations suggest that individuals in Scotland should have the same, or greater, rights as they 

currently have under the UK social security system.   

In our response to the Scottish Governments consultation on Disability Assistance in Scotland 

we are asking the Scottish Government to ensure that at the very least the legal rights claimants 

currently have will continue for individuals who claim disability assistance in Scotland. This can 

be done during the transition period by including the current legislation and the meaning of 

important words as established by caselaw in the Scottish disability assistance regulations. This 

gives clarity around who will be entitled to disability assistance in Scotland in a way that 

guidance does not. If conditions of entitlement, definitions of terms and processes for 

determining entitlement are only included in guidance, individuals in Scotland will have fewer 

rights than claimants currently enjoy.  

Example. For DLA, one route to entitlement is that the claimant ‘requires’ attention 

from another person.iv Caselaw has established that ‘requires’ means ‘reasonably 

requires’, rather than ‘medically requires’. So someone claiming DLA has a legal right 

to entitlement if they ‘reasonably require’ the attention.  

Therefore the regulations for disability assistance in Scotland should include a similar 

route to entitlement; that when the claimant ‘reasonably requires’ attention from 

another person they are entitled to DACYP. The regulations in Scotland should take 

into account both the legislation and caselaw that protects claimants entitlement at 

the moment.    

Unless the regulations in Scotland provide this level of detail individuals in Scotland 

will have fewer rights and it may require further caselaw in Scotland to provide clarity 

around entitlement.  



In many cases a claimant’s entitlement to benefit currently flows from primary legislation. For 

example, when a blind or partially sighted child is entitled to the mobility component of 

disability living allowance is set out in primary legislation. This detail is not in the Scottish 

primary legislation, and should be included in the Scottish regulations. 

In other cases, entitlement conditions are set by regulations. For example the requirement that 

for personal independence payment claimants are able to manage the activities ‘safely’ is 

included in the regulations. The same level of detail should be included in the Scottish 

regulations. The Scottish Government should undertake a review, and include the views of 

HMCTS judges, DWP decision makers, welfare rights experts and claimant’s representatives, to 

find what needs to be included in the regulations in Scotland to ensure claimants have the same 

legal rights as they currently enjoy. The starting point should be that no detail is lost from the 

current legislation.  

There are areas where the regulations could perhaps be simplified. The Scottish Government 

should undertake a review to find out where regulations can be simplified, without removing 

claimants’ legal rights.  

Some entitlement flows from caselaw. There are well established areas of caselaw that are no 

longer subject to challenge. For example caselaw has established that ’continual supervision’ 

is less than ‘continuous’ supervision and can include short breaks rather than requiring 

constant presence.  The Scottish Government should undertake a review to identify which 

pieces of caselaw need to be included in the regulations in Scotland to ensure claimants have 

the same legal rights as they currently enjoy. 

Following a safe and secure transition, the Scottish Government may wish to make changes to 

disability assistance. Including the details above in the Scottish legislation during the transition 

should not be seen as a barrier to future changes to the system. Any future changes would 

require full public and parliamentary scrutiny. New regulations should be laid to ensure this 

level of scrutiny. The ability to make changes to disability assistance in the future should not be 

a reason for limiting individuals’ legal rights during the transition period.  

Note: If you are responding to the consultation you may wish to explain why it is important 

that you, or the groups that you represent, have the same legal rights as claimants in the UK in 

Questions 46, 50 and 60. 

For further information or to discuss the content of the briefing further please contact: 

Ed Pybus - Welfare Rights Worker : Disabled Children and Families  

T: 0141 552 3303 E: epybus@cpagscotland.org.uk 

i E.g. Advice for decision making: staff guide (https://www.gov.uk/government/publications/advice-for-
decision-making-staff-guide); Decision makers’ guide: staff guide 
(https://www.gov.uk/government/collections/decision-makers-guide-staff-guide); Personal Independence 
Payment (PIP) assessment guide for assessment providers 
(https://www.gov.uk/government/publications/personal-independence-payment-assessment-guide-for-
assessment-providers) etc.  
ii COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS Thirty-ninth session 5-23 November 2007 
GENERAL COMMENT NO. 19 The right to social security (art. 9) Para 42 
iii s1(b) Social Security (Scotland) Act 2018 
iv s72(1) Social Security Contributions and Benefits Act 1992 
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