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About CPAG 
Child Poverty Action Group works for the one in four children in Scotland growing up in poverty. We 

use our understanding of what causes poverty and the impact it has on children’s lives to campaign 

for policies that will prevent and solve poverty – for good. We also provide expert training, advice and 

information on social security to frontline workers to make sure families get the financial support they 

need.  

Summary 

 Children growing up in families affected by disability are at significantly higher risk of poverty. 

30% of children in households with a disabled family member are living in poverty, compared 

to 24% of all children.1 Improving disability assistance can make an important contribution to 

preventing and reducing child poverty, yet currently too many find the process of claiming 

disability benefits stressful and disempowering.   

 CPAG welcome the commitment to a rights based system and the commitment to more 
dignified and respectful approach to application and assessment. However ensuring the right 
level of detail is contained in legislation will be critical to people’s ability to realise their rights 
to social security. CPAG urges MSPs to: 

o seek clarification on the level of detail that will be included in forthcoming disability 
assistance regulations. Without adequate detail there is real risk that disabled 
people’s rights to social security are inadvertently reduced rather than enhanced; 

o ensure government undertakes a review of relevant caselaw to determine which 
decisions should be included in the regulations; 

o ensure there is an obligation on Social Security Scotland to make a fresh 
determination of an individual’s entitlement to disability assistance if an individual 
requests a review. It is the only way to give the individual a right to appeal the 
decision if they disagree. 

 In order to make certain that Social Security Scotland is tracking how well processes are 
working for all, as well as to ensure that staff are continuously learning, the agency should 
systematically collect data on, for example, which claims are unsuccessful, and report on this 
data. This is a crucial way of ensuring that gaps in knowledge do not occur, no one is 
disadvantaged and that longer-term improvements to the system are possible. 

 
1.0 Ensuring claimant’s legal rights are enhanced and not lessened  

1.1 The development and delivery of disability assistance (devolved benefits which will replace 

disability living allowance, personal independence payments and attendance allowance) is a major 

test of how the Scottish parliament and government will realise the vision of dignity, fairness and 

respect in social security.  

 

1.2 Scottish government policy commitments must be supported by the right level of legislative detail 

to ensure the expectations of disabled people are met and their rights to social security are enhanced, 

and not, however inadvertently, reduced. 

                                                           
1 https://www2.gov.scot/Topics/Statistics/Browse/Social-Welfare/IncomePoverty/povertytable  

https://www2.gov.scot/Topics/Statistics/Browse/Social-Welfare/IncomePoverty/povertytable


 
 

1.3 People’s entitlement to social security is based on legislation, caselaw and guidance. All three are 

needed for the smooth running of social security and all three will be required to ensure a safe and 

secure transition to the Scottish system. Whilst the rules in Acts and regulations set out who is 

entitled to a benefit, caselaw is the courts’ interpretation of that legislation. The legislation and 

caselaw are legally binding and are what give individuals the right to receive benefits. Guidance is not 

legally binding in the same way, so, for example, if a claim is refused the claimant cannot use 

guidance to argue that a tribunal must change the decision on entitlement. 

 

1.4 With this in mind people receiving new Scottish disability assistance payments must have, at the 

very least, equivalent legal rights as they currently have under the reserved benefits system. Those 

rights have been won through decades of regulations and caselaw which will not automatically apply 

to the Scottish system. Examples of significant settled caselaw which provide clarity on disabled 

people’s rights to social security include: 

 The definition of ‘safely’ for PIP 

 The definition of ‘continual supervision’ for DLA and AA 

 The definition of ‘day’ and ‘night’ 

1.5 During the transition period introducing disability assistance in Scotland it is important to ensure 
significant detail, including the rules about eligibility and the meaning of important words already 
established in case law, are included in the Scottish disability assistance regulations. This is needed to 
give clarity in a way that guidance (which is not legally binding) does not.  

1.6 Without such legislative clarity disabled people face having a reduced legal basis on which to 
exercise their right to social security and to challenge decisions. Furthermore tribunals will be 
required to establish afresh how social security rules that are currently clear are to be interpreted in 
the new Scottish system. This may mean that there is a lack of clarity about entitlement for agency 
staff and individuals claiming disability assistance.  Following a safe and secure transition the Scottish 
Parliament may wish to make changes to disability assistance, but including these kind of details 
during the transition should not be seen as barrier to future changes in the system. 

We urge MSPs to seek clarification on the policy regarding the level of detail that will be included in 

regulations before draft regulations are published. We understand that the Scottish Government 

intended to carry out a review of relevant caselaw to determine which decisions should be included in 

regulations and would welcome an update on this. 2 

2.0 Importance of continuous improvement and the information needed to support this 
 
2.1 One way of ensuring that disability assistance works for everyone who needs it is through 
collecting and analysing data tracking how well processes are working. For example, if the agency 
collects statistics for disability assistance on claims that are unsuccessful, as well as the condition that 
the individual who has been refused a claim has, we could see if there are particularly high numbers 
of people with certain conditions being refused. This would point to a problem either in the processes 
or regulations for people with that condition and allow the agency and government to correct this. It 
is also important that information is systematically collected to enable continuous learning. This is a 
crucial way of ensuring that gaps in knowledge do not occur and that longer-term improvements to 

                                                           
2 https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5W-
23032&ResultsPerPage=10 



 
the system are possible. Issues on which the agency should systematically collect data and report on 
include: 

 Take-up of each benefit.  

 Protected characteristics. It’s important to ascertain how people with protected 
characteristics are benefiting (or not) from the new system.   

 Number of claims refused and reasons for refusal. Are certain conditions being inadvertently 
excluded by the application process, or by assessment criteria?  

 Number of lapsed appeals - to monitor how well the appeals process is working.  

 Number of refused redeterminations that are not appealed and the reason the individual 
didn’t continue with their appeal - to ensure that the process of requesting a redetermination 
is not creating a barrier to individuals appealing.  

 The length of time redeterminations are taking and if particular conditions are being refused 
–to identify any problems with the criteria or application.  

2.2 In order to ensure that Social Security Scotland and staff are continuously learning what works 
and what doesn’t, CPAG recommends there is a requirement to report back to the agency where 
there are tribunal decisions. This should include feedback loops so everyone involved in an application 
is notified of the outcome once appeal rights have been exhausted and that learning is fed into staff 
training plans, as well as being used to identify any systematic problems. This systematic feedback 
loop does not exist in the reserved benefits system therefore if, for example, a decision-maker is 
constantly having their decisions overturned by the tribunal they will not learn why – despite clear 
mistakes in process. 

3.0 Changes of circumstances 

3.1 Individuals in Scotland must have their rights to social security protected when a change of 
circumstance occurs. Currently, those who get a disability benefit from the DWP can:  

 request that their award is looked at again; and 

 request that the original decision is looked at again. A request can be made within 13 
months3 for any reason, and at any time due to specific reason – the most common specific 
reason is ‘official error’.  

3.2 After the request is made the DWP is normally obliged to look at the claimant’s entitlement again. 
If the decision maker decides not to change the award, there is a right to appeal against this. One of 
the principles of the Scottish social security system is that social security is a human right.4 The 
Scottish Government’s international obligations5 suggests that individuals in Scotland should have the 
same, or greater, rights as they currently have under the UK social security system. The Scottish 
Government’s policy paper6 states that the regulations will allow an individual “to request a review of 
                                                           
3 Whilst the regulations require that requests made more than a month after the date of the decision include reasons for 

lateness, the Upper Tribunal has held that even if the claimant’s reasons are not accepted by the DWP there is a right of 

appeal the level of the award if the request was made within 13 months. For details, see 

http://www.cpag.org.uk/content/refusal-accept-late-mandatory-reconsideration-requests  
4 s1(b) Social Security (Scotland) Act 2018 
5 COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS Thirty-ninth session 5-23 November 2007 GENERAL 

COMMENT NO. 19 The right to social security (art. 9) Para 42 
6 ‘Duration of awards and automatic entitlement for disability assistance’ 

 

http://www.cpag.org.uk/content/refusal-accept-late-mandatory-reconsideration-requests


 
their disability assistance”. We agree with this policy but the regulations must go further. It must not 
be a requirement that the individual needs to convince the decision maker that there has been a 
change of circumstances, or a deterioration of their condition, before a fresh determination is made. 
The regulations must be framed in such a way so that there is an obligation on the agency to make a 
fresh determination of an individual’s entitlement if an individual requests a review. This is the only 
way to give the individual a right to appeal the decision if they disagree. 

4.0 Key points CPAG would welcome assurance on: 

 If the policy intention is to include the level of detail in regulations that would ensure 
individuals have, at the very least, the same rights in relation to disability assistance in 
Scotland as they currently have under the reserved benefits system 

 If the Scottish Government have reviewed relevant caselaw to determine which decisions 
should be included in disability assistance regulations 

 If the agency will collect and analyse relevant data to ensure that no one – and no specific 
condition – inadvertently loses out 

 If there will be an obligation on the agency to make a fresh determination of an individual’s 
entitlement if an individual requests a review 

For more information, please contact Jen Gracie, Policy and Parliamentary Officer, Child Poverty Action 
Group: jgracie@cpagscotland.org.uk or 0141 611 7091 

mailto:jgracie@cpagscotland.org.uk

