
Disability Assistance Consultation  
 

Changes of circumstances – responding to Q21 to Q28 

Individuals who get a disability benefiti from the DWP can:  

 request that their award is looked at again due to a change of circumstances. This 

change may be that the claimant’s condition has deteriorated so that they believe that 

they are now entitled to a higher rate of benefit; and 

 request that the original decision is looked at again. A request can be made within 1 

monthii for any reason, and at any time due to specific reason – the most common 

specific reason is due to ‘official error’.   

After the request is made the DWP is normally obligediii to look at the claimant’s entitlement 

again. If the decision maker decides not to change the award there is always a right to appeal 

against this decision. We believe it is important that individuals in Scotland continue to have 

these rights.  One of the principles of the Scottish social security system is that social security 

is a human right.iv The Scottish Government’s international obligationsv suggests that 

individuals in Scotland should have the same, or greater, rights as they currently have under the 

UK social security system.  

The Scottish Government’s policy papervi states that the regulations will allow an individual “to 

request a review of their disability assistance”. We agree with this policy but the regulations 

must go further. It must not be a requirement that the individual needs to convince the 

decision maker that there has been a change of circumstances before a fresh determination is 

made. The regulations must be framed in such a way so that there is an obligation on the agency 

to make a fresh determination of an individual’s entitlement to disability assistance once an 

individual requests a review. This is the only way to give the individual a right to appeal the 

decision if they disagree.  

Example 1a: Dave gets disability assistance. He asks Social Security Scotland to have a look at 
his award because he feels that his care needs have increased. He completes a new self-
assessment form.  The case manager decides that the change in his circumstances has no 
impact on his award, and makes a new determination with no change to the level of the award. 
Dave disagrees. Because there has been a new determination Dave has a right of appeal.   

Example 1b: Dave gets disability assistance. He asks Social Security Scotland to have a look at 
his award because he feels that his care needs have increased. He completes a new self-
assessment form.  The case manager decides that the change in his circumstances has no 
impact on his award. There is no new determination. Dave disagrees. Because there has not 
been a new determination Dave has no right of appeal.   

It is important that Dave has an appeal right to challenge this decision. If he doesn’t he will 
have less legal rights than when he was receiving personal independence payment.  

There may be other circumstances where there is a need to make a new determination of an 

individual’s entitlement. Regulations must be drafted so that a new determination must be 

made in these circumstances. Situations where this would apply include if there are changes in 



the lawvii or in the eligibility criteria and where an individual is receiving disability assistance 

but is now entitled to disability assistance under special terminal illness rules.  

Example 2: The agency make a mistake adding up the points an individual was awarded – this 
isn’t noticed until the individual seeks advice 2 years later. How can the original determination 
be changed to correct the official error? 

If an award is changed, either by the DWP or at an appeal, there are detailed rules about when 

the new rate of benefit is paid from. Having clear rules about the date a change in the amount 

of disability assistance takes effect is important both for clarity and to protect individuals. For 

example, for personal independence payment a new decision normally takes effect from the 

date the claimant requested a review.viii  The rules about when a new determination takes effect 

should be clearly set out in regulations, and should provide at least as much protection as 

people receive under the current system.  

Example 3: Meg gets disability assistance. She tells the agency that her care needs have 
increased. The agency agrees, but it takes 4 months to make a new determination of 
entitlement due to delays gathering additional information. From when does Meg get paid the 
higher amount? 

Note: If you are responding to the consultation you may wish to explain in Questions 21 to 28 

why it is important that: 

 If an individual feels that their award is not correct, they always have a right to get a 
new determination, no matter how long ago the original determination of 
entitlement was made; and 

 The rules about when a new determination takes affect should be set out in 
regulations, providing at least as much protection as people receive under the current 
system. 

 
For further information or to discuss the content of the briefing further please contact: 

Ed Pybus - Welfare Rights Worker: Disabled Children and Families  
T: 0141 552 3303 E: epybus@cpagscotland.org.uk 

i Disability living allowance, personal independence payment and attendance allowance. 
ii Whilst the regulations require that requests made more than a month after the date of the decision include 
reasons for lateness, the Upper Tribunal has held that even if the claimant’s reasons are not accepted by the 
DWP there is a right of appeal if the request was made within 13 months. For details, see 
http://www.cpag.org.uk/content/refusal-accept-late-mandatory-reconsideration-requests  
iii The only situations in which a decision maker does not have to make a decision are if an application is clearly 
not on a potentially relevant ground or is otherwise misconceived. 
iv s1(b) Social Security (Scotland) Act 2018 
v COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS Thirty-ninth session 5-23 November 2007 
GENERAL COMMENT NO. 19 The right to social security (art. 9) Para 42 
vi ‘Duration of awards and automatic entitlement for disability assistance’ 
vii Under the current system caselaw has established that a change in the law is a relevant change of 
circumstances. 
viii Subject to the three-month qualifying period to get a different rate of benefit. 
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