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This table sets out how the Johnson (Court of Appeal) and Pantellerisco (High Court) judgments might be applied to UC claimants in similar positions to the 
claimants in both cases depending on: their wage patterns; the issues they are facing; and the circumstances of the individual. 

It will be updated on a rolling basis as appeals relating to similar cases proceed through the tribunal system. 

Johnson Issue How to address via MR/appeal pending DWP legislative 
amendments 

Result 

Directly 
covered 
 
 

2 monthly wages in one 
assessment period (AP) due to 
‘non-banking day shift’ 

No lawfully prescribed earned income calculation under reg 54 UC 
Regs 2013 so no earned income to be deducted under s8(3) WRA. 
 
 
For those entitled to work allowance*, potential Art 14 with A1/P1 
argument with no justification for the differential treatment given 
Court of Appeal’s irrationality findings.   
 
*Potentially more difficult to run a HRA argument if no work 
allowance since no overall loss: the lower UC payment followed by 
higher UC payment should balance themselves out.  There is a 
question of the fluctuation in income which somebody without the 
pay day clash would not experience but court/tribunal may be less 
prepared to find Art 14 status established or that no justification for 
differential treatment in the non-work allowance situation. 

Either no wages to be 
deducted » maximum 
amount of UC awarded. 
 
Or Reg 54 to be read HRA 
compatibly, so only one wage 
taken into account. 
 

    
Not directly 
covered but 
reasoning 
would appear 
to apply 

2 four weekly wages in one AP 
due to ‘non-banking day shift’ 
 
Reasoning of Johnson applies 
equally (as seen from 

No lawfully prescribed earned income calculation under reg 54 UC 
Regs 2013 so no earned income to be deducted under s8(3) WRA. 
 
For those entitled to work allowance, potential Art 14 with A1/P1 
argument with no justification for the differential treatment given 

Either no wages to be 
deducted » max amount of 
UC awarded. 
 

https://cpag.org.uk/welfare-rights/legal-test-cases/universal-credit-assessment-period-inflexibility
https://cpag.org.uk/welfare-rights/legal-test-cases/current-test-cases/benefit-cap-and-those-paid-4-weekly
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Pantellerisco treatment of 4 
week pay) 

irrationality findings. (See comments above on those without work 
allowance entitlement). 

Or Reg 54 to be read HRA 
compatibly, so only one wage 
taken into account. 
 

    
Not directly 
covered and 
more difficult 
to apply the 
reasoning 

2 four weekly wages in one AP 
due to 12th and 13th pay packets 
 
Reasoning of Johnson doesn’t 
apply directly but Pantellerisco 
does albeit in the context of 
someone who is benefit capped 
in all the other APs. 

This is not due to any non-banking day shift and does not have the 
same results: 

• No loss of work allowance as in the following AP there will 
still be ‘normal’ 4 weekly pay to take account of. 

• Only occurs once a year. 
• Albeit reduced UC in the AP with 2 pay packets not 

compensated for by max UC in the following. 
 
[Arguably less disadvantages to claimants in allowing 
problem to persist] 
 

• Would require some averaging over the full year rather 
than straight reattribution of one pay packet to another AP. 
 
[Arguably more disadvantages to adopting a solution] 

 

    
Not directly 
covered and 
more difficult 
to apply the 
reasoning 

5 weekly pay packets or 3 
fortnightly pay packets: 
 
 

This may be due to a non-banking day shift or just due to the way 
all months (other than February in a non-leap year) contain more 
than 4 weeks.  The oscillation is not going to be as stark as the 
Johnson scenario (5 wages/4 wages compared to 2 wages/0 wages) 
nor is there going to be the loss of the benefit of the work 
allowance in the subsequent AP.  It may therefore be that a 
Tribunal would not be prepared to extend the Johnson or the 
Pantellerisco reasoning but instead see this as an inevitable 
consequence of a policy choice which specifically opted against 
averaging. 
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This does not mean a MR request/appeal could not be pursued 
using similar rationality arguments though claimant expectations 
would need to be managed. 

    
Indirectly 
covered as 
necessary 
corollary to 
addressing the 
2 monthly 
wages in one 
AP 

Benefit capped in AP after 2 
monthly wages in one AP 
 
Reasoning of Johnson fully 
applies, indeed if 2 wages in 
one AP addressed then the 0 
wages in following AP should 
necessarily be resolved as well. 

If the 2 wages AP issue is addressed then so too should wages in 
the following AP and the earnings exemption satisfied.  
 
In any event, Neil Couling says it should not happen and they apply 
the exemption on the basis that the claimant is working: 
https://twitter.com/gmorgan_ferret/status/1275839614834507776 
 
 

Cap not applied 

    
 
Pantellerisco  

   

Directly 
covered 

4 weekly paid benefit cap Reg 82(1)(a) with reg 54 calculation unlawful but can be avoided by 
disapplying/redlining the words ‘converted into a monthly amount’ 
so that simply have requirement that person’s earned income is 
equal to or exceeds the amount of earnings that a person paid 
working 16 hours per week at NLW which will be satisfied for 
anybody working 16 hours at NLW whatever their pay frequency. 

Meet reg 82(1)(a) 
requirements 

    
Not directly 
covered but 
reasoning 
would appear 
to apply 

Weekly/fortnightly paid benefit 
cap 
 
Reasoning would appear to 
apply by extension 
 

Reg 82(1)(a) with reg 54 calculation unlawful but can be avoided by 
disapplying/redlining the words ‘converted into a monthly amount’ 
so that simply have requirement that person’s earned income is 
equal to or exceeds the amount of earnings that a person paid 
working 16 hours per week at NLW which will be satisfied for 
anybody working 16 hours at NLW whatever their pay frequency 
 

Meet reg 82(1)(a) 
requirements 

 To note Strictly no right of appeal against application of benefit cap in UC, 
but could try and argue that appealing decision not to apply the 
earnings exemption rather than the cap per se. 
 

 

https://twitter.com/gmorgan_ferret/status/1275839614834507776
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Covered in the 
judgment but 
not in the order 

2 four weekly wages in one AP 
due to 12th and 13th pay packets 
 
This is the necessary corollary 
of what was before the court in 
its consideration of what 
happened in the other 11 APs. 

Actual terms of the order do not address this issue as reg 82 not in 
play in the 12th AP.  Nevertheless, the reasoning of the judgment 
clearly looks at the lunar month problem more generally and the 
12th and 13th pay packets specifically (not just in relation to the 
benefit cap) eg [54], [68]-[70] of judgment. 
 
Could therefore apply the reasoning in Pantellerisco to argue reg 54 
earned income calculation irrational for the 12th AP and so no 
earned income to be deducted. 
 

No wages to be deducted » 
maximum amount of UC 
awarded 

Summary    
 Looking to apply Johnson 

reasoning to all ‘non-banking 
day shift’ scenarios irrespective 
of pay frequency. 

Looking to apply Pantellerisco reasoning to provide exemption to 
the benefit cap in all situations where claimant working 16 hours 
per week at NLW irrespective of pay frequency. 

Where issue is more than 
usual number of pay packets 
in an AP due not to non-
banking day shift but due to 
number of weeks, fortnights, 
4 weekly periods in a year, 
may be more difficulty to 
seek to extend Johnson or 
Pantellerisco reasoning. 

 

               

 


