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Introduction 
 
Child Poverty Action Group (CPAG) has worked for more than 50 years to prevent and relieve 
poverty among children and families in the UK. We have particular expertise in the functioning of 
the social security system through our welfare rights work, training and policy research.  
 
Each year, we author and publish the Welfare Benefits and Tax Credits Handbook, the authoritative 
guide to social security in the UK, provide specialist advice to frontline advisers and are currently 
providing frontline welfare rights advice to food bank users in London. In addition, CPAG in 
Scotland’s Early Warning System gathers and analyses cases illustrating emergent issues from the 
social security system from advisers who use CPAG’s expertise. 
 
Our specialist welfare rights workers and legal team also have extensive experience in representing 
claimants at both the First-tier Tribunal and Upper Tribunal which we have drawn on in our 
response to this consultation. 
 
CPAG response 
 
We have serious reservations about the proposal to move the Social Security and Child Support 
Tribunal entirely online.  
 
Although the sums of money involved in social security appeals are often relatively small, and it 
may appear that the current cost of administering those appeals is disproportionate, the outcome 
of an appeal is of crucial importance to people who are living on a very low income and often 
facing the challenges of long-term ill health and disability.  
 
As a result, we would argue that the right of appeal against social security decisions must be 
effective and we believe that, for the reasons outlined below, the current proposals put that 
effectiveness at risk. 
 
In answer to the specific questions posed by the September 2016 consultation document – 
 
Online resolution of appeals 
 
Question 1 
 
1.1 We do not agree that the channels outlined are the right ones to be able to enable people to 

interact with HMCTS in a meaningful manner in Social Security and Child Support appeals. The 
reference to ‘paper’ channels appears to preclude the right in any case to an oral face-to-face 
hearing before a tribunal, something which we consider essential.  
 

1.2 There is very good reason to believe that most appellants in social security cases will always be 
best served by a hearing that involves face-to-face contact with the tribunal. We acknowledge 
that in some cases, interaction by (for example) the internet or telephone may be helpful or 
even necessary. However, we believe these cases should be regarded as exceptions rather than 
the default. We strongly submit that access to oral, face-to-face hearings should remain an 
option for appellants, even where alternative forms of contact, including online resolution, are 
used as an initial stage. 

 
1.3 Social security appellants are especially likely to have health conditions and financial and 

domestic circumstances which make all alternatives to face to face contact at a hearing less 
effective. Poverty, homelessness, physical and mental impairment, poor literacy, language 



problems and infirmity may all have inhibiting effects on ability to communicate via the 
internet, telephone, etc.  Currently, around 80 per cent of social security appeal receipts 
concern personal independence payment (PIP) or employment and support allowance (ESA) – 
the principal benefits for disablement and incapacity.1 Research regarding disability appeals 
found that, ‘the evidence of this study indicates that oral hearing ought to remain an option for 
all DWP decisions for PIP. In this tribunal jurisdiction, not all claimants are equally able to 
express themselves in writing, access to representation is now severely restricted, the Claim 
Form is ineffective at eliciting important information, and tribunals are assisted in their 
decision-making by being able to see and hear from claimants directly in order to base their 
decision-making on the best possible evidence.’2  
 

1.4  Further, our experience is that the opportunities for questioning, discussion and observation 
important in most appeals are best achieved through face-to-face contact. Attendance at an 
oral hearing is very often the first time that an appellant has had the chance to explain, 
including by response to questions from the tribunal, the facts of their case and talk about 
things like what happened at their medical examination. We do not consider that any of the 
alternative forms of support proposed are an adequate replacement for that. 

 
1.5 We note that the joint statement of the Lord Chancellor, the Lord Chief Justice and the Senior 

President of Tribunals includes under a heading ‘No one left behind’ that one in ten adults, 
including a quarter of disabled adults, have never used the internet, and that the Assisted 
Digital Impact Assessment also describes more limited internet use amongst people with 
disabilities and older people.   

 
1.6 Given all of the above, we are deeply concerned that the proposal is nevertheless to make the 

Social Security and Child Support Tribunal ‘entirely online’. We do not consider this consistent 
with the evidence, and are not sufficiently reassured by the somewhat unambitious claim in the 
Assisted Digital Impact Assessment that, ‘Our assisted digital services will mitigate  the risk of 
courts and tribunal users with protected characteristics being excluded from access to justice 
as a result of digitisation.’ We consider even that modest assurance not supported by sufficient 
evidence, that wider considerations should apply, and that the proposed solution of assisted 
access instead represents a gamble with access to justice.  

 
Question 2 
 
2.1 It follows from our response to Question 1 above that our belief is that the best channel for the 

Social Security and Child Support is access to an oral hearing before the tribunal. 
 

2.2 However, we do acknowledge that in a minority of cases other channels, including telephone, 
video and online, may be acceptable or even desirable. Case law from the Upper Tribunal of 
the Social Entitlement Chamber has already established that, for example, attendance by a 
telephone call may be appropriate or necessary, for example in cases involving anxiety or 
agoraphobia where the claimant will simply never wish to attend an oral hearing.3 However, all 
these cases concern the correct application of powers already contained in the Tribunal 
Procedure Rules and a Practice Direction4, and in our view provide no basis of support for a 
reduction in access to oral hearings.  

                                                           
1 Tribunals and Gender Recognition Certificate Statistics Quarterly, April to June 2016, Ministry of Justice Statistics 
bulletin, 8 September 2016 
2 ‘Tribunal decision-making: an empirical study’, Nuffield Foundation/UCL Judicial Institute, 2013 
3 For example, DT v Secretary of State for Work and Pensions (DLA) [2015] UKUT 390 (AAC); SW v Secretary of State 
for Work and Pensions (DLA) UKUT 319 (AAC) 
4 Rule 27 The Tribunal Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008; Practice Direction 
(First-tier and Upper Tribunals: Child, Vulnerable Adult and Sensitive Witnesses) 30 October 2008 



 
Tribunal composition 

 
Question 7 
 
3.1 We agree that in some cases there may be scope for greater flexibility for the SPT to be able to 

determine panel composition. However, at least in the context of social security appeals, we do 
not agree that the proposed default arrangement of having the First-tier Tribunal panel consist 
of one member is the best way forward. As noted above, a large majority (80 per cent) of social 
security appeals concern disability or incapacity, and a default model of one member panels 
would not sufficiently cater for the nature and complexity of such appeals. Multi-member 
panels in social security cases are essentially limited to disability and incapacity appeals. In 
other social security appeals, current arrangements already provide for single panel members.5 
So, for example, all appeals about jobseeker’s allowance and housing benefit are already 
considered by single-member panels, as will be the equivalent appeals in universal credit. 
 

3.2 We are concerned at the emphasis given in this context to the cost of using multiple panel 
members. Although we acknowledge the need to ensure that the appeals process is cost 
effective, we would argue that this must not be at the expense of effective access to justice. 
Recent statistics show that, regarding ESA decisions, the Department for Work and Pensions 
are currently changing only 11 per cent decisions at mandatory reconsideration stage, and a 
mere 4 per cent of decisions concerning fitness for work. Yet such decisions are changed by the 
tribunal in some 59 per cent of cases.6 This evidence indicates the value of the work currently 
being done by social security tribunals as currently composed. A better way of achieving value 
for the tax payer might be to improve standards of decision making before the appeal stage. 
 

3.3 Research regarding disability appeals concluded that, ‘This study has shown that the use of a 
mixed multi-member panel in DLA appeals (one legally-qualified and two non-legally qualified 
panel members) influenced the decision-making process, with almost a quarter of panel 
members changing their view of the case as a result of the panel discussions…the study showed 
that the expertise of each type of panel member was relied upon substantially in the appeal. 
This poses difficult issues for those who might advocate that DLA/PIP appeals be decided in 
future by a smaller panel.’7 

 
3.4 The evidence therefore does not support changes to the current arrangements. It may be that 

there is scope for reducing the number of panel members in individual cases, as part of a pre-
oral hearing process in which the issues in the appeal are clarified. This may be possible, for 
example, where it is identified that the issue in the appeal does not concern the medical 
evidence or findings of fact about the appellant’s disability or incapacity, but instead is limited 
to the legal interpretation of the relevant rule. However, in disability or incapacity appeals this 
is relatively uncommon. We submit that the present arrangements should continue as the 
default, with consideration given to how more flexibility might be introduced in individual 
cases.  
 

Question 8 
 

                                                           
5 Practice Statement of the Senior President of Tribunals, ‘Composition of tribunals in social security and child support 
cases in the social entitlement chamber on or after August 1, 2013’ 
6 Employment and Support Allowance: Work Capability Assessments, Mandatory Reconsiderations and Appeals, 
Department for Work and Pensions, 8 September 2016 
7 ‘Tribunal decision-making: an empirical study’ 



4.1 It follows from our response to Question 7 above that we consider that current arrangements 
already make provision for appropriate expertise, and that the proposed reform (to make 
single member panels the default) is not appropriate in social security appeals. Current 
arrangements in social security appeals already provide for single member panels in appeals 
that do not concern disability or incapacity.  
 

4.2 Evidence suggests that multi-member panels in disability and incapacity appeals are 
appropriate. We suggest that appellants in such cases are unlikely to feel that their case has 
been sufficiently reconsidered by the tribunal if the panel does not include medically 
qualified/disability qualified members. Subject to the consideration of greater flexibility in some 
individual cases, we believe the current arrangements remain appropriate. 

 
Impact and equalities impact assessments 
 
Questions 9, 10, 11 
 
5.1 We are unable to identify in the Impact Assessments the distinctions posed in the questions 

between the ‘range of impacts’, ‘equalities impacts on individuals with protected 
characteristics’ and ‘the range of equalities impacts’. However, we can make the following 
observations. 
 

5.2 Regarding the Assisted Digital Impact Assessment, there is some, but not extensive, reference 
to possible impacts on appellants in Social Security and Child Support Tribunals. In particular, 
disability is identified as a criteria for ‘some Social Security benefits so digitising the Social 
Security Tribunal process is proportionately more likely to affect those with disabilities than the 
general population.’  

 
5.3 In the period April – June 2016, some 46,832 appeals were received in Social Security and Child 

Support, around 80 per cent of which were about personal independence payment or 
employment and support allowance – i.e. about disability or incapacity.8 Therefore approaching 
40,000 such appeals are made each quarter. Given that, we consider that the Impact 
Assessment under-states the potential impact on people with disabilities.  

 
5.4 Further, we are doubtful that the proposed solution, that ‘design of the Assisted Digital services 

will have a particular focus on how to address their specific needs’, is likely to be sufficient. 
Around 30 per cent of disabled adults have never used the internet.9 It is also likely that other 
barriers that assisted support will encounter will include language and literacy problems, poor 
internet access and poverty. Currently, the Department for Work and Pensions are 
implementing similar support schemes (‘Universal Support Delivered Locally’) in connection 
with the requirement that claims for universal credit are made and managed online. Evaluation 
of such support indicates distinctly mixed success.10 Although some claimants reported 
improvements in skills and confidence, barriers reported included literacy problems, fear of 
technology, problems with affordability and access to computers, travel costs and poor 
broadband availability especially in rural areas. 

 

                                                           
8 Tribunals and Gender Recognition Certificate Statistics Quarterly, April to June 2016 
9 Internet Access Quarterly Update, Q1 2014, Office of National Statistics, 
http://www.ons.gov.uk/peoplepopulationandcommunity/householdcharacteristics/homeinternetandsocialmediausa
ge/bulletins/internetaccessquarterlyupdate/2014-05-14 
10 Evaluation of the Universal Support delivered locally trials, Final Report, DWP, July 2016, 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/537089/ad-hoc-report-33-
evaluation-of-the-universal-support-delivered-locally-trials.pdf 



5.5 We remain of the view that the best way of ensuring adequate access to justice for claimants is 
to ensure that they remain able to opt for an oral hearing of their appeal with face-to-face 
contact with the tribunal. We are very concerned that the proposals seem to make no such 
provision. 

5.6 The Impact Assessment makes no further reference to social security. We consider that further 
consideration should be given to the impact on appellants in this jurisdiction whose first 
language is not English, and who are less likely to be confident communicating online because 
of factors like poverty, age and educational background. Again, our view is that the best way to 
ensure adequate access to justice is to retain the option of access to an oral hearing with face-
to-face contact at the tribunal.  
 

5.7 We note that the Impact Assessment is based on an assumption, derived from experience of 
the criminal and family courts, that ‘the assisted digital support will be aimed towards 
professional users who represent these users’. Whatever the accuracy of that assumption, it 
certainly will not apply to social security, where many appellants are unrepresented and 
gaining representation is becoming increasingly difficult. We are concerned that insufficient 
attention has been paid to the social security context in this regard. 

 
5.8 Regarding the Composition of First-tier Tribunal panels Impact Assessment, we note that in the 

Risks and Assumptions section no specific mention is made of Social Security and Child Support 
tribunals. Instead, the claim that the risk of a negative effect on the number of successful 
appeals and on user experience is ‘unlikely to be significant’ is based on observations of other 
jurisdictions.  

 
5.9 We consider that, whatever the accuracy of the observation of the other jurisdictions and the 

conclusions reached, it is not acceptable to read such assumptions across to the social security 
jurisdiction. We submit that renders the Impact Assessment insufficient in that context. In 
particular, in the light of evidence and experience regarding the value of multi-member panels 
in social security (see paragraphs 3.1 to 3.4 above), a move to a default of single-member 
panels may well have negative impacts on appeal success rates and user experience.  

 
Conclusion 
 
Introducing the planned changes to the courts and tribunals system in their September 2016 joint 
statement, the Lord Chancellor, the Lord Chief Justice and the Senior President of Tribunals set out 
a vision based on the three core principles – 
 

 Just 

 Proportionate 

 Accessible 

While we would entirely agree with each of these principles, and would welcome steps to ensure 
that tribunals are accessible to those for whom a face to face hearing is unsuitable, we would 
argue that the importance of social security appeals to the individuals concerned and the 
effectiveness of oral hearings with multi-member panels in achieving a fair result mean that those 
hearings must be retained as an option for appellants in the Social Security and Child Support 
Tribunal.  
 

 

 

 



 

 

 

 

 

For further information, please contact Simon Osborne, Welfare Rights Worker, at 

sosborne@cpagscotland.org.uk. 
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