





This letter challenges:

DWP’s unlawful refusal to stop deductions for a benefit overpayment that was listed as a qualifying debt during a DRO moratorium. 

This does not apply to overpayments incurred after the DRO.  

Please read the whole letter carefully and make any changes needed, in particular any text in red or [square brackets]. Delete all comments/prompts/instructions and then put on headed paper.

Please send your letter for review to JRProject@CPAG.org.uk before sending to DWP.

DELETE THIS BOX BEFORE SENDING


DELETE THIS BOX BEFORE POSTING
Only use this letter if your client:

· Is within the 12 month moratorium of a Debt Relief Order (DRO)
· Listed a benefit overpayment debt in their DRO application
· Has informed DWP Debt Management of their DRO  
· Deductions have continued from their ongoing Universal Credit for the overpayment 

This letter is not to challenge deductions for hardship payments / budgeting loans / advances
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Legal Case Management Team
DWP Complaints
Post Handling Site B 
Wolverhampton
WV99 2GY

By email only to legal.case@dwp.gov.uk 
Our Ref:
Date:
Judicial Review Pre-Action Protocol Letter Before Claim
Dear Sir or Madam,
Re: 	Proposed claim for judicial review against the Secretary of State for Work and Pensions by [claimant’s full name]
1. We are instructed by [claimant’s full name] in relation to deductions from [her/his] universal credit (“UC”).  We write in accordance with the Pre-action Protocol for judicial review.  Please note that we are requesting your response as soon as possible and, in any event, no later than by 4pm on [date].

Proposed Defendant:   Secretary of State for Work and Pensions (“D”)(“SSWP”)
Claimant: 		[claimant’s full name] (“C”)
NINo: 			[xxxx]
Address:	[xxxx]
Date of Birth:		[xxxx]

The details of the matter being challenged:
2. C challenges SSWP’s making of unlawful deductions form [her/his] UC payments when SSWP has no power to recover the debt.
Background facts
3. C is [personal, family, housing, disability details].
4. On [date] C applied for a Debt Relief Order (“DRO”) via [her/his] DRO intermediary. 
5. In C’s DRO application [her/his] qualifying debts including [her/his] benefit overpayment of [£amount].
6. On [date] C’s DRO was approved by the Insolvency Service, this was notified to C by [how?]. This notification confirmed that all of the creditors that C had listed in [her/his] application [would be/had been] informed.  
7. On [date] C received [her/his] scheduled UC payment. This payment was reduced by a deduction of [amount] in respect of C’s benefit overpayment. 	Comment by Jessica Strode: Be specific about what the overpayment was for and what period it relates to, to ensure it is something covered by the DRO and that this is what the deduction is for. Your client should be able to find this out from Debt Management, and from your client’s confirmation from the Insolvency Service.
8. On [date] C contacted SSWP [how] to ask that the deductions stop as the debt is included in[her/his] DRO.
9. [To date no response has been received / On [date] SSWP responded:
“quote”]

10. Further deductions were made on [date], [date] and [date]. This is in breach of the terms of C’s DRO.

Note on D’s duty of candour 
11. As D will be aware, the duty of candour is owed to the Court once judicial review proceedings have been commenced but it is good practice to demonstrate candour at the pre-action stage[footnoteRef:1] and, where a relevant document exists, to disclose the whole of that document rather than merely summarise it, because the document is the best evidence of what it says.[footnoteRef:2] [1:  National Bank of Anguilla (Private Banking and Trust) Ltd (in Administration) v Chief Minister of Anguilla [2025] UKPC 14, [91], as cited by para 337 of the Administrative Court Judicial Review Guide 2025]  [2:  Tweed v Parades Commission for Northern Ireland [2006] UKHL 53, [2007] 1 AC, 650, [4] and [39] as cited by para 15.1.3 of the Administrative Court Judicial Review Guide 2025] 

12. If any guidance, policy or guidelines exists concerning any of the matters raised in the Background section above, we consider it good practice that it be i) disclosed and ii) provided for inspection in full, as part of the response to this letter. 
Legal Background
SSWP’s discretionary power to recover overpayments of benefit 
13. Under social security legislation SSWP has the discretionary power to recover an overpayment of benefit by deductions from UC.

14. Under section 71ZB Social Security Administration Act 1992 (“SSAA”) SSWP “may recover any amount” of UC from a claimant which was “paid in excess of entitlement”, ie, an overpayment of benefit. SSWP’s power to recover an overpayment is discretionary. [If it is not a universal credit overpayment, please contact jrproject@cpag.org.uk]	Comment by Jessica Strode: Edit if not UC o/p- contact jrproject@cpag.org.uk

15. Under section 71ZB(7) and s.71ZC(1) SSAA, an overpayment “may be recovered by deducting the amount from payments of prescribed benefit”. SSWP’s power to make a deduction from benefit to recover an overpayment is discretionary. 
16. Under regulation 3 Social Security (Overpayments and Recovery) Regulations 2013 (“SS (OR) Regs”) “recoverable amount” means “the amount of any overpayment” and under reg 10 SSWP “may recover a recoverable amount from a liable person by deduction from … universal credit”.  SSWP’s power to make a deduction from UC to recover an overpayment is discretionary.
SSWP has no right of recovery of C’s overpayment during the 12-month moratorium 
17. Under insolvency legislation SSWP has no power to recover an overpayment of benefit that has been listed and approved in a DRO. 
18. DRO’s are made under the section 251 Insolvency Act 1986 (as amended by the Tribunals, Courts and Enforcement Act 2007) and apply to a claimant’s qualifying debts. A qualifying debt is one which is payable immediately, not secured, and not “excluded”.
Debt relief orders
251A. - (1) An individual who is unable to pay his debts may apply for an order under this Part (“a debt relief order”) to be made in respect of his qualifying debts.
(2) In this Part “qualifying debt” means (subject to subsection (3)) a debt which—
(a) is for a liquidated sum payable either immediately or at some certain future time; and
(b) is not an excluded debt.
(3) A debt is not a qualifying debt to the extent that it is secured.
(4) In this Part “excluded debt” means a debt of any description prescribed for the purposes of this subsection.
19. The Insolvency (England and Wales) Rules 2016 are made under the Insolvency Act 1986 and prescribe which debts are “excluded” for the purpose of s.251A(4) of the Act. This is an exhaustive list:
9.2.—(1) For the purposes of Part 7A M1 of the Act debts of the following descriptions are prescribed under section 251A(4) as “excluded debts”—
(a) any fine imposed for an offence and any obligation (including an obligation to pay a lump sum or to pay costs) arising under an order made in family proceedings or any obligation arising under a maintenance assessment or maintenance calculation made under the Child Support Act 1991 M2;
(b) any debt or liability to which a debtor is or may become subject in respect of any sum paid or payable to the debtor as a student by way of a loan and which the debtor receives whether before or after the debt relief order is made;
(c) any obligation arising under a confiscation order made under section 1 of the Drug Trafficking Offences Act 1986 M3, section 1 of the Criminal Justice (Scotland) Act 1987 M4, section 71 of the Criminal Justice Act 1988 M5, or Parts 2, 3 or 4 of the Proceeds of Crime Act 2002 M6;
(d) any debt which consists of a liability to pay damages for negligence, nuisance or breach of a statutory, contractual or other duty, or to pay damages by virtue of Part 1 of the Consumer Protection Act 1987 M7, being in either case damages in respect of the death of or personal injury (including any disease or other impairment of physical or mental condition) to any person; and
(e) any obligation arising from a payment out of the social fund under section 138(1)(b) of the Social Security Contributions and Benefits Act 1992 M8 by way of crisis loan or budgeting loan.
20. The effect of the DRO is to impose a 12-month moratorium on recovery of the claimant’s qualifying debts, at the end of which the debts are discharged except in limited circumstances which do not apply in C’s case. During the moratorium creditors have “no remedy in respect of the debt”: 
Moratorium from qualifying debts
251G.-(1)A moratorium commences on the effective date for a debt relief order in relation to each qualifying debt specified in the order (“a specified qualifying debt”).
(2) During the moratorium, the creditor to whom a specified qualifying debt is owed—
(a) has no remedy in respect of the debt, and
(b) may not—
(i) commence a creditor's petition in respect of the debt, or
(ii) otherwise commence any action or other legal proceedings against the debtor for the debt,
except with the permission of the court and on such terms as the court may impose.
Discharge from qualifying debts
251I. - (1) Subject as follows, at the end of the moratorium applicable to a debt relief order the debtor is discharged from all the qualifying debts specified in the order (including all interest, penalties and other sums which may have become payable in relation to those debts since the application date).
21. That benefit overpayment are qualifying debts for a DRO is specifically confirmed by all publicly available Insolvency Service guidance, including the “Technical guidance for Official Receivers”[footnoteRef:3]: [3:  gov.uk/guidance/technical-guidance-for-official-receivers/60-debt-relief-orders, see also ‘Guidance for creditors listed in a Debt Relief Order (DRO)’ at gov.uk/guidance/guidance-for-creditors-listed-in-a-debt-relief-order-dro, and ‘Debt Relief Orders: Guidance for debt advisers’ at gov.uk/guidance/debt-relief-orders-guidance-for-debt-advisers#benefits—overpayment.] 


60.91 Effect of a DRO on debts owed to the Department for Work and Pensions
Overpayments and repayments of benefit where a DRO has subsequently been made against the recipient of the benefit cannot be deducted at source if they have been specified in the application as qualifying debts [Secretary of State for Work and Pensions v Payne and another [2011] UKSC 60].

22. Insolvency Service guidance “Debt Relief Orders: Guidance for debt advisers”[footnoteRef:4] clarifies further: [4:  gov.uk/guidance/debt-relief-orders-guidance-for-debt-advisers#benefits--overpayment] 


Recovery of benefits must stop during the DRO period, even where the debt was fraudulent.  […]

Following the Supreme Court decision in R (on the application of Payne and Cooper) v Secretary of State for Work and Pensions, ‘no remedy’ should be widely interpreted. The Secretary of State does not have the right to recover overpayments of benefits that are a qualifying debt in a DRO, by way of making deductions from an ongoing award of benefit.

This applies to deductions made about recovery of Housing Benefit (HB) and Council Tax Support (CTS). This includes where the local authority (LA) is recovering from ongoing HB and CTS or through the Secretary of State from other benefits. The restriction also applies to the recovery of tax credit overpayments from an ongoing entitlement.

23. In Secretary of State for Work and Pensions v Payne and another [2011] UKSC 60, cited above, the Supreme Court considered recovery of benefit overpayments from ongoing benefit during a DRO. Lady Hale held unequivocally at para 22 that such deductions are not permitted because:

 “In any ordinary use of language, the power to recover the debt by deduction from benefit is a “remedy in respect of the debt”.
SSWP policy on recovery of benefit overpayments during a DRO
24. SSWP’s policy is to exercise the discretionary power to not recover an overpayment of benefit which has been included in a DRO.
25. SSWP guidance ‘Benefit Overpayment Recovery Guide’[footnoteRef:5] states: [5:  gov.uk/government/publications/benefit-overpayment-recovery-staff-guide/benefit-overpayment-recovery-guide#chapter-6] 

6.2. While there are some differences in how we treat the different types of insolvency above, regardless of whether or not our debt is included in the insolvency, it is DWP policy not to take any recovery action throughout a period of insolvency. This is the policy regardless of whether the debtor is repaying their debt by deductions from benefit or whether off benefit recovery is taking place. This policy excludes new debts taken out during the insolvency period and  the Debt Arrangement Scheme. See para 6.18-6.21. and Unprotected Trust Deeds see para 6.16 which are not formal types of insolvency.
DWP suspends recovery during an insolvency in recognition of the significant financial pressure on the household. This is the policy regardless of whether the debtor is repaying their debt by deductions from benefit or whether off benefit recovery is taking place. It is the debtor’s responsibility to notify DWP once they have entered a period of insolvency to enable suspension action to be taken.
6.3. Once the insolvency period has commenced, any deductions from benefit should cease, and any deductions made after the start date of the insolvency should be refunded to the debtor. This includes any monies recovered for a fraud debt. […]
(Emphasis added)
26.  SSWP operational guidance ‘Insolvency’(V7)[footnoteRef:6] further confirms: [6:  data.parliament.uk/DepositedPapers/Files/DEP2025-0769/089_InsolvencyGuidance_V7.pdf] 

All DWP debt recovery must be suspended when a claimant becomes insolvent regardless of whether DWP debts are included in the insolvency order. 
[…]
Debt Management will also refund any deductions taken for RHPs, Tax credit overpayments, Housing Benefit overpayments and other DWP debts.

Ground 1: Unlawful deductions from C’s UC
27. Benefit overpayments are a qualifying debt for DROs. SSWP has no remedy in respect of the overpayment debt under s.251G(2) Insolvency Act 1986 as confirmed unequivocally by the Supreme Court in SSWP v Payne and another. To continue to recover C’s overpayment from C’s UC fails to apply the legislation and clear caselaw and is therefore unlawful.

Ground 2: Failure to follow published policy 
28. SSWP has a discretionary power to recover an overpayment of benefit but, where a benefit overpayment has been listed and approved in a DRO application, as in C’s DRO, SSWP’s policy is to exercise that discretion not to recover.
29. SSWP’s Benefit Overpayment Recovery Guide is clear “it is DWP policy not to take any recovery action throughout a period of insolvency.” Further confirmed by SSWP’s operational guidance ‘Insolvency’.
30. Where published policy exists, there is a public law for duty for decision-makers to follow it, as confirmed by Lord Dyson in R (Lumba) v SSHD [2011] UKSC 12 at [26]:

“a decision-maker must follow his published policy … unless there are good reasons for not doing so.”
31. D’s guidance represents D’s policy. To continue to make a deduction for a benefit overpayment during C’s DRO is in breach of SSWP’s guidance and is therefore unlawful. 
Alternative Remedy
32. It may be arguable that there is a right of appeal in a case where deductions have been made unlawfully under reg. 60 of the UC(CP) Regs. However, in the present case, C has requested that the deductions cease. D’s response has not been to formally reconsider the deductions and so C has not been provided with a mandatory reconsideration notice.

33. Please confirm whether you consider that the right of appeal exists in this situation.
34. If you consider that C has a right of appeal, C has not been provided with a mandatory reconsideration notice that C would need to pursue that appeal, so is left with no option but the proposed action for judicial review.
Details of the action that the defendant is expected to take:
SSWP is requested: 
· Stop the deductions from C’s UC with immediate effect and refund C the amounts already deducted. 
· To confirm whether you consider that the right of appeal exists in this situation.

The details of documents that are considered relevant and necessary:
Please find enclosed copies of the following documents:
· Form of authority 
· Evidence of DRO and qualifying debts
All other relevant documents/information are already in the possession of SSWP and accessible from C’s UC journal.
ADR proposals
Please confirm in your reply whether SSWP is willing to consider alternative dispute resolution.  

The address for reply and service of court documents
[Advice agency name, address, and email].

Proposed reply date
We expect a reply promptly and, in any event, no later than [date] [14 days]. Should we have received neither a request for further time nor a substantive reply by the given deadline our client will seek representation to issue proceedings for judicial review without further notice to you.
Yours faithfully

Enc.
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