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Overview

 Getting to the appeal — things to
consider

At the appeal —what can FTS do ?

* After the appeal — options if not fo—
happy with the outcome.




Getting to the appeal




Redetermination

N
J

« Request a redetermination on any grounds within 42 or 31 days
(depending on the benefit) of being notified of the determination

« This can be extended to one year if good reasons for the delay.
\

* You are treated as being notified two days after date on the
—notice: S62 SS(S)Act

* Time limit for SSS to do redetermination. You can appeal if
missed- S43 (2) SS(S)Act

4 N

SS(A)(S)Act will amend S41 & S43 in future —

« time limit extended if ‘exceptional circumstances’ apply.
» duty to do RD continues unless appeal lodged

-

~
J




Making a valid appeal

/

You can appeal tothe FTS
against

« the original determination, if

period allowed (56 days for
disability benefits).

It must be on the form provided

* aredetermination decision, or

you request a redetermination
and SSS fail to do it within the

and sent to SSS — within 31 days

\

NG

/You can appeal direct to the FTS\
against
« adecision to reject application
without determining it

» a decision to refuse to carry
out a redetermination — either
because not in form required
or late without good reason

It must be in writing (within 31

\ days) — download form from FTS )

n Scotland



https://socialsecuritychamber.scot/docs/librariesprovider2/default-document-library/process-decision-appeal-form.pdf

Appeal time limits

An appeal must be made within 31 days of

' ‘ « being notified of the redetermination outcome, or
 the SSS missed deadline notification, or

« being notified of a ‘process decision’

OR

« If later than 31 days, within one year, if FTS
accepts good reason for lateness

S48 & S61 SS(S)Act

é (UM v SSS [2026] UT 41 Reps failure to facilitate a timely

appeal to UT did not absolve claimant of their responsibility



https://www.scotcourts.gov.uk/media/itum2pi2/upper_tribunal_decision_jm_against_sss_2026ut41.pdf

After appeal submitted

-

FTS will notify you and SSS that appeal admitted

« SSS must send response to appeal within 31 days including
relevant evidence. You are sent a copy.

* You have 31 days to respond to this and provide further
evidence — can be extended if requested.

D oo

It's good practice to send a written submission at this stage
with any additional evidence that is relevant.

J

N (e [

A hearing is usually held. FTS determine entitlement. They can
consider issues not raised by your appeal.

S49 SS(S)Act




Case ma nagement powers

Create orders

. Permit or
Adjourn or require
postpone a evidence or

hearing . submissions

The tribunal may...
. \

Decide the .
form of a Combine

hearing Extend or appeals

shorten time
limits

r4 FTS(P)Regs




UK caselaw - Persuasive but not binding

e N
* SSS VAH, AS, SS and GA [2024] UT 63

« Re mobility descriptor 1 — planning and following journeys

\_
-

AN

« Considered UK case MH v SSWP [2016] UKUT 0531 re

descriptors 1d and 1f and overwhelming psychological distress
- J

(« Para19. “It follows that the FTS erred in law in failing to
construe descriptor d. in the way in which it was construed in
. MH.” )
4 )
« BUT AH v SSWP [2026] UKUT 50 (AAC) reviewed MH and
departed slightly from it. Will FTS and UTS follow suit?

.



https://www.scotcourts.gov.uk/media/yi3efvhs/2024ut63-social-security-scotland-against-various.pdf
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Changes of circumstances

/the First-tier Tribunal—

must not take into account any circumstances which did
not exist at the relevant time, but

b) may take into account circumstances which existed but
were not known at the relevant time.

“the relevant time” means the time at which the individual’s
entitlement fell to be determined, under the applicable
regulations, by the Scottish Ministers in making the original
determination under section 37 in relation to that entitlement,

k S49 SS(S)Act (Amended May 2025)




Relevant time

(.

Does entitlement ‘fall to be determined’ on the date a claim is
completed (ie part 2 submitted) or when it is determined?

* If this is intended to be a Scottish ‘down to the date of the
decision’ rule, we might assume the latter p.

\

\.
g

‘The amendments make explicit that the general position is broadly
Similar to that in the UK system under section 12(8)(b) of the [SSA
2018].... There, it is provided that the tribunal shall not take into
account any circumstances not obtaining at the time when the

Kdecision appealed against was made”

SSS vs DC [2025] UT66

« On a new claim ADP only awarded if all criteria satisfied at the
date the claim was completed or within 13 weeks

Reg 35(2) ADP Regs




Caselaw example

~

ADP case — refused at application and redetermination

FTS awarded DL from application date and mobility component from
later date after change in circumstances

SSS successfully appealed to UT — did not meet criteria for mobility

at date of application or within 13 weeks (Reg 35) Y,
~

“There is no basis in requlation 35 for determining that the entitlement
to one component of ADP commenced at one date, and that the
entitlement to the other component commenced at a different date.”

Now that there is an award in place SSS can do a
‘determination without application’ to take the change into

Aeentint

ULV UUUTIL



https://www.scotcourts.gov.uk/media/d5afv0xl/2025ut74-decision-appeal-social-security-scotland-v-sf-250042.pdf

Change of circumstances while appealing

If claim refused and change in
circs happened after date of
application
-

4 N

Can still appeal original
decision but consider making a
new application to take change

into account
\ J

If appeal successful it would only be up to effective date of any

new determination — S27 SS(S)Act & SSS v VH [2025]UTS2

If the first claim resulted in an
award and something changes

=

Can still appeal original
decision but report change to
SSS as new determination
must be done to consider
award going forward

\_ /



https://www.scotcourts.gov.uk/media/srypdij1/2025ut52-decision-appeal-sss-v-vh-250033.pdf

Questions




At the hearing




The overriding objective - fairly and justly

/The overriding objective of the procedure rules is to enable the
First-tier Tribunal to deal with cases fairly and justly, eg.:

« deal with a case in a transparent and proportionate way;
« avoid unnecessary formality and keep proceedings flexible;
e ensure, so far as practicable, that the parties can participate

« use any special expertise of the First-tier Tribunal effectively;

« avoid delay, so far as compatible with proper consideration of
the issues.

fully in the proceedings and are treated with dignity and respect;

Parties must, so far as reasonably possible, help the tribunal further

~

the overriding objective, and co-operate with the tribunal generally.




The right to a fair hearing

p
“In the determination of his civil rights [eg. benefits entitlements] ...
everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law...”

~N

\ .
=P

The Human Rights Act 1998 makes it unlawful for a tribunal to act
in a way which is incompatible with a convention [ECHR] right.

N

b S6 HRA

p
Procedural fairness is a requirement of natural justice — in case law,
the most relevant principles are that you must have an opportunity
to present your case, and the tribunal should be unbiased*.

.

~N

J

*See CPAG article on procedural fairness in the F-tT for UK benefits iy

in S-cotland



https://askcpag.org.uk/content/212593/procedure-tribunals

Right to attend hearing in procedure rules

~ ™
FTS must hold a hearing before making a decision ... unless—

a) “theviews of all parties have been sought and no party has
objected to the matter being decided without a hearing; and

b) the First-tier Tribunal considers that it is able to decide the

-

matter without a hearing.”
r23 FTS(P) Regs

4 )
If a party fails to attend ..the FTS may proceed with the hearing if —

a) ‘“is satisfied that the party has been notified of the hearing or
that reasonable steps have been taken to notify [them]; and

b) considers that it is in the interests of justice to proceed with the
_ hearing’.
r27 FTS(P) Regs PA

in Scotland




Caselaw - decisions without a hearing

( Two days before an ADP hearing, representative withdraws \
appellant’s request for oral hearing, citing appellant’s health.

« Athearing, FTS ask SSS if they object to a paper hearing. SSS say
‘no”, but suggests there “would [not] be enough information of
benefit [to] the appellant ... so [it] wouldn’t be in their best
interest”. FTS end hearing and decide on papers to reject appeal.

« UTS decide there was no procedural unfairness: FTS entitled to
seek SSS views on appellant’s request for a paper hearing.

However: While FTS satisfied rule 23(a), what about 23(b) & 27(b)?
0241 U =57

@
in Scotlan




Adjournment, postponement, withdrawal

The FTS may adjourn or postpone a hearing.

(A party may give notice of the withdrawal of the party's case..— or
any part of that case, (a) by sending or delivering to the FTS a
written notice of withdrawal, or (b) orally at a hearing.

J

~ r17(1) FTS(P) Regs

(Hovvever, the consent of the FTS is required if (a) the FTS has
directed that you can only withdraw with their consent, or (b) if you
are giving the notice of withdrawal at a hearing.

J




Knowing the case against you

( Has decision maker explained the decision, or told you which Iavv\
they have relied on (TM v SSWP)?

« Has decision maker included all the relevant papers (r 21)?

« Has tribunal considered a different point against you than the
one made by decision maker without due warning (DO v SSWP)?

« Have you been surprised by a new argument or evidence which
is only presented at the hearing?

« Have you had an opportunity to be heard? Opportunity to attend,

K to put forward your case. (May be different if represented).

n Scotland



https://askcpag.org.uk/content/212593/procedure-tribunals
https://askcpag.org.uk/content/212593/procedure-tribunals

Caselaw — warning of a worse outcome

Claimant awarded daily living component of ADP. Appeals to FTS but
fails to attend the hearing. FTS remove ADP award entirely.

ﬁWhere a tribunal is considering a less favourable outcome, it must A

give sufficient notice to enable the claimant to prepare, in accordance

with Article 6 ECHR and the principles of natural justice (NK v SSWP

[2025] UKUT 363 (AAC)).

That duty includes giving a specific warning identifying the descriptors
or components at risk and allowing the claimant an opportunity to
address them (LJ v SSWP [2077] UKUT 455 (AAC); TS v SSWP [2012]
UKUT 182 (AAC)). The failure to do so constitutes an error of law.”

N para 6 VM v SSS [2026] UT 15 ﬁ

in Scotland




Caselaw - If SSS change view at hearing

/Claimant awarded daily living component of ADP. Appeals to FTS. At )
hearing, FTS realise medical records she submitted are not in appeal
papers. Claimant declines FTS offer to adjourn for evidence. Later in

the hearing, new evidence prompts SSS to change their view — sheis
not entitled to ADP. FTS agree with SSS and remove award entirely. y

-

/”/n a situation in which the tribunal had in mind upholding the new
position of SSS and making a number of conclusions which were
different from the previous assessment and would amount to rejection
of her evidence, fairness demanded that she be able to at least
obtaining the documents that she had attempted to lodge and which

she claims would have supported her position.” (para 12)
N RBv SSS [2025]UT 86 @

in Scotland




Evidence

Kl'he FTS may issue an order on an issue it requires evidence about,

including the type of evidence, the way it should be provided (e.g. at
a hearing or in writing), and the time by which it should be provided.

The FTS can exclude evidence if it is not, without reasonable
excuse, provided in the time allowed, or if is provided in the wrong
manner, or if the tribunal considers it unfair to admit the evidence.

(N 115 FTS(P)Regs

The FTS may order any person to attend as a witness at a hearing at
a specified time and place, or to answer any questions or produce

any documents which relate to any issue in the proceedings.
> r16 FTS(P)Regs

in Scotla
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Case law - evidence

4 )
FTS, without a hearing, refused to award ADP — insufficient evidence.

UTS decided the FTS erred in law by failing to use procedural and
inquisitorial power (r2&4) to get evidence or enable participation - e.g.
issue an order for medical records (r15) or for an oral hearing (r16).

\ NB v SSS [2023] UT 35
N

/FTS, at oral hearing, refused to award ADP — appellant had raised
inadequacy of evidence. Appealed to UTS on basis FTS should have
used powers to obtain further evidence. However, UTS decided FTS
had not erred in law — appellant had given oral evidence at hearing.

\ AK v SSS [2024] UT 05




Case law - evidence

: )
FTS, without a hearing, awarded ADP. UTS decided FTS erred in law

by relying on a tribunal (HMCTS) decision to award LCWRA in UC.
FTS could have used powers to get evidence from: (1) the claimant
(e.g., at a hearing), (2) SSS (e.g., ask SSS to get evidence from DWP
about LCWRA award), or (3) a third party (e.g., DWP or HMCTS).

N SSS v DG [2025] UT 23

(FTS, at oral hearing, refused to award ADP. UTS decided FTS erred in )
law by failing to admit evidence submitted by KH at the hearing. FTS
should have granted adjournment — to allow parties to see evidence.

N KH v SSS [2025] UT 48




After the appeal

o

You can request a review or permission to appeal on a point of law:

An error about the content or in the interpretation of the law
A misapplication of the law to the facts

A finding of fact for which there is no evidence or which is
inconsistent with or contradictory to the evidence

A fundamental error in the tribunal’'s approach, (e.g. asking the
wrong question or taking irrelevant matters into account)

A decision which no reasonable tribunal could have reached
Inadequate reasons for the decision
A procedural error (a breach of natural justice / procedure rules)

CC v SSS [2024] UT 59*

*See workshop handout for further references

~




Legal references

» SS(S) Act: Social Security (Scotland) Act 2018

* SS(A)(S) Act: Social Security (Amendment) (Scotland) Act
2025

« FTS(P) Regs: The First-tier Tribunal for Scotland Social
Security Chamber (Procedure) Regulations 2018

« ADP Regs: The Disability Assistance for Working Age
People (Scotland) Regulations 2022

« ECHR: European Convention on Human Rights
« HRA: Human Rights Act 1998
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Questions




Help for advisers

Welfare
Rights

Advice by telephone:
0141 552 0552

Monday to Thursday, T0am - 4pm,
Friday T0am — 12 noon.

Advice by email:
advice@cpagscotland.org.uk

Free, independent, expert, up-to-date
advice and information to frontline
advisers and support staff on all aspects
of the benefits system. More info here.

More resources for advisers can be
found at cpag.org.uk/welfare-rights

Sign up to our email newsletter: what's
new for advisers — CPAG welfare rights



https://cpag.org.uk/welfare-rights/support-advisers/advice-line-advisers
http://www.cpag.org.uk/welfare-rights
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https://act.cpag.org.uk/page/150037/subscribe/1
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https://act.cpag.org.uk/page/150037/subscribe/1
mailto:advice@cpagscotland.org.uk

Now available to book

e Online courses until March 2027
e Experienced tutors
e Small training groups

Visit: cpag.org.uk/scotland/training

ol




Welfare Benefits
Handbook

Our flagship publication, the Welfare Benefits Handbook, is the
must-have guide to the social security system. Fully updated for
2026/27, and written by a team of more than 20 experts, this
edition covers the latest changes to universal credit elements,
work-related requirements and disability and carers’ benefits.

It also provides practical guidance on overpayments,
deductions from benefits to third parties, how to challenge
benefit decisions, and provides the expertise needed to
maximise clients’ income, carry out comprehensive benefits
checks, support claims and deal confidently with problems
when they arise.

We've also produced a wall chart (available in A2 and A4) which
give quick and handy access to the benefit rates for 2026/27.

You can access CPAG publications online with a Digital+
subscription. Visit our website for more information:

https://cpag.org.uk/welfare-rights/become-subscriber

Welfare
Benefits

Handbook

Welfare ﬂ

Benefits

Handbook

-

Handbook

Welfare Benefits Handbook

£84.50 + pp
Member Price: £71.83 + pp

Print Bundle

Welfare Benefits Handbook
+ A2 Benefits Rates poster

£88.50 + pp
Member Price: £75.23 + pp

*Ji

Training




Child Poverty Action Group in Scotland
4th floor

5 Renfield Street

Glasgow

G2 5EZ

o
in S-cotlcmd

Child Poverty Action Group is a charity registered in England and Wales
(registration number 294841) and in Scotland (reglmoﬂon number
$C039339). Company limited by

(registration number 1993854). VAI no. 690 8081 17

office: 30 Mic Street, London N1 7TB.
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