This letter challenges the DWP’s failure to pass your client ‘s PIP claim to the state which is competent without delay contrary to Regulation (EC) No 883/2004 and DWP guidance (DMG). 

Read the whole letter carefully and edit all text in red and/or [square brackets].  Delete all comments/ prompts/instructions and return text to black, lower case before sending.

Send your letter for review to jrproject@cpag.org.uk before sending to DWP.



Delete box before posting

Only use this letter if:
· Your client is resident in Great Britain but does not qualify for PIP.
· DWP have refused entitlement and said another state is competent to pay a sickness benefit.
· Your client does not disagree that another state is competent.
· DWP have not passed your client’s claim to the competent state.
· DWP have not said there is a disagreement as to which state is competent.
· Your client has not been offered or paid provisional payments of PIP.

Do not use this template if:

· Your client is eligible for PIP. Consider that receipt of a pension from another state does not mean that state becomes competent to pay sickness benefits if the claimant lives in Great Britain. Seek a mandatory reconsideration and appeal with reference to SE v Secretary of State for Work and Pensions [2024] UKUT 405 (AAC) if PIP has been refused because they receive a pension from another state.

Delete box before posting

IMPORTANT: the address for service changed in January 2024, as below. 

Please send your letter by post to DWP and by email to the Treasury Solicitor.

Please seek advice from JRProject@CPAG.org.uk if no response is received within 14 days, or consider referring to a solicitor to issue judicial review proceedings, see this CPAG page for more information.  

Delete Box before Posting 



[address your letter to either the:
address on your client’s decision letter, 
address your client sent their claim to, or
address on relevant DWP correspondence]
And by email to: thetreasurysolicitor@governmentlegal.gov.uk and legal.case@dwp.gov.uk 
Our Ref:
Date:
Judicial Review Pre-Action Protocol Letter Before Claim
Dear Sir or Madam,
Re: 	Proposed claim for judicial review against the Secretary of State for Work and Pensions by [full name]
We are instructed by [full name] in relation to [her/his] claim for Personal Independence Payment (“PIP”).  We write in accordance with the Pre-action Protocol for judicial review. Please note that we are requesting your response as soon as possible and in any event no later than 5pm on [date] (14 days).
Proposed Defendant:   Secretary of State for Work and Pensions (“D”)(“SSWP”)
Claimant: 		 [full name] (“C”)
NINo: 			[xxxx]
Address:	[xxxx]
Date of Birth:		[xxxx]

Note on the address for Pre-action Protocol correspondence
1. This letter is sent to you because in February 2024 a Senior Lawyer DWP Legal Advisers, Government Legal Department, Ground Floor Caxton House, Tothill Street, London, SW1H 9NA advised that:

Pre-action correspondence should now be sent directly to DWP, not to DWP Legal Advisers. DWP Legal Advisers is part of the Government Legal Department, not DWP itself. Pre-action correspondence should be sent to the relevant section of DWP. This will normally be the section of DWP responsible for the decision which is the subject of the pre-action correspondence via their usual communication methods. For example if it relates to a particular benefit decision then the pre-action letter should be sent to the address at the top of that letter. 

2. This letter is also sent by email to the Treasury Solicitor as Cabinet Office guidance ‘Crown Proceedings Act 1947’ (August 2025)[footnoteRef:2] provides: [2:  gov.uk/government/publications/serve-the-treasury-solicitor-with-legal-proceedings/crown-proceedings-act-1947#notes] 

“All documents required to be served on the Crown for the purpose of or in connection with any civil proceedings by or against the                  Crown shall, if those proceedings are by or against an authorised Government department, be served on the solicitor, if any, for that department”
                                                                                                        (Emphasis added)
3. The guidance states that the solicitor for service in connection with civil proceedings against the Department for Work and Pensions is “The Treasury Solicitor”.
4. The Government Legal Department webpage[footnoteRef:3] further instructs: [3:  gov.uk/government/organisations/government-legal-department] 


[…]
The email addresses above are for the service of new proceedings only.
They should not be used for letters before action, or pre action protocol correspondence. If sending such documents to GLD please email these to thetreasurysolicitor@governmentlegal.gov.uk.
The details of the matter being challenged
5. C is challenging the failure of SSWP to pass without delay [her/his] PIP claim to the State SSWP believes is the competent State to pay C an equivalent sickness benefit.
Background facts
6. Family / household / housing 
7. Disability 
8. Immigration – how is another state competent for C’s claim?
9. Contacts with DWP including specific dates and what has been said; include quotes if possible
10. Anything else? What has happened so far?
11. Effect on claimant. What is C living on?
12. C provided information in relation to …?
13. On [xx/xx/xx] D made a decision that [State?] is the competent for the payment of cash sickness benefits to C and therefore that C’s award for PIP should be terminated. 
14. When D made this decision, D was, and is, under a duty to transfer C’s claim to a relevant institution in [State]. D has not to date transferred C’s PIP claim. 
15. [On [date] C requested a mandatory reconsideration and D upheld the decision on [date]. This renewed D’s duties to transfer C’s claim to a relevant institution in [State]. Again, that duty was not discharged.]
16. Pending the transfer of [her/his] claim, C is ….
17. This frustrates C’s potential right to receive provisional payments from D if [State] disputes its competency for C’s cash sickness benefits. 
18. C has no alternative remedy as C enjoys no right of appeal in relation to D’s failure to properly discharge this duty.

Note on D’s duty of candour
19. As D will be aware, the duty of candour is owed to the Court once judicial review proceedings have been commenced but it is good practice to demonstrate candour at the pre-action stage[footnoteRef:4] and, where a relevant document exists, to disclose the whole of that document rather than merely summarise it, because the document is the best evidence of what it says.[footnoteRef:5] [4:  National Bank of Anguilla (Private Banking and Trust) Ltd (in Administration) v Chief Minister of Anguilla [2025] UKPC 14, [91], as cited by para 337 of the Administrative Court Judicial Review Guide 2025]  [5:  Tweed v Parades Commission for Northern Ireland [2006] UKHL 53, [2007] 1 AC, 650, [4] and [39] as cited by para 15.1.3 of the Administrative Court Judicial Review Guide 2025] 

20. If any guidance, policy or guidelines exists concerning any of the matters raised in the Background section above, we consider it good practice that it be i) disclosed and ii) provided for inspection in full, as part of the response to this letter. 

Grounds for Judicial Review
Legal background
21. Section 84(2)(b) of the Welfare Reform Act 2012 Act (as amended) (“WRA”) provides that there is no entitlement to the PIP daily living component where the UK is not the competent state, and that Regulation (EC) No 883/2004 applies:
No entitlement to daily living component where UK is not competent state
84.- (1) A person to whom a relevant EU Regulation applies is not entitled to the daily living component for a period unless during that period the United Kingdom is competent for payment of sickness benefits in cash to the person for the purposes of Chapter 1 of Title III of the Regulation in question.
(2) Each of the following is a “relevant EU Regulation” for the purposes of this section—
(a) Council Regulation (EC) No 1408/71 of 14 June 1971, as amended from time to time, on the application of social security schemes to employed persons, to self-employed persons and to members of their families moving within the Community;
(b) Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004, as amended from time to time, on the coordination of social security systems.

22. In ES v Secretary of State for Work and Pensions (PIP) [2024] UKUT 97 (AAC); [2024] 4 WLUK 549 [15] Judge Jacobs confirmed in the Upper Tribunal that the effect of Article 31 of the Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community (2019/C 384 I/01) is that Regulation (EC) 883/2004 continues to be relevant purpose of the s.84 WRA.
23. Article 81 EU Regulation (EC) 883/2004 provides:
Article 81
Claims, declarations or appeals
Any claim, declaration or appeal which should have been submitted, in application of the legislation of one Member State, within a specified period to an authority, institution or tribunal of that Member State shall be admissible if it is submitted within the same period to a corresponding authority, institution or tribunal of another Member State. In such a case the authority, institution or tribunal receiving the claim, declaration or appeal shall forward it without delay to the competent authority, institution or tribunal of the former Member State either directly or through the competent authorities of the Member States concerned. The date on which such claims, declarations or appeals were submitted to the authority, institution or tribunal of the second Member State shall be considered as the date of their submission to the competent authority, institution or tribunal.

(Emphasis added)
24. In SSWP v AK [2015] UKUT 110 (AAC); [2015] AACR 27 Judge Jacobs confirms, considering Art. 81, that when a state decides it is not competent and there is ‘no evidence that is sufficient to show a difference of view between the competing member States’, it must pass the claim for benefit “without delay” to the State it believes is competent:
“28 […] Article 81 of Regulation 883/2004 provides for what should happen when the Secretary of State considers that another State is the competent State:

“[…] the authority, institution or tribunal receiving the claim, declaration or appeal shall forward it without delay to the competent authority, institution or tribunal of the former Member State either directly or through the competent authorities of the Member States concerned. […]”

29. Applying that provision requires this approach. In order for Article 81 to apply, two conditions must be satisfied. First, the Secretary of State or the tribunal must decide that the United Kingdom is not the competent State for the benefit claimed. Second, there must be no evidence that is sufficient to show a difference of view between the competing member States. If, and only if, both of those conditions are satisfied, the Secretary of State must submit the claim to the other potentially competent State under the Article. 

25. If, however, SSWP has “evidence that is sufficient to show a difference of view between the competing member States” then SSWP does not have to pass the claim to [State] and must instead pay C provisional payments while the issue is resolved. Article 6 of Regulation 987/2009 provides in these circumstances that a claimant shall be made provisionally subject to the legislation of the state in which they reside and entitled to provisional benefits on that basis. In C’s case, this is the UK:
Article 6
Provisional application of legislation and provisional granting of benefits
2.   Where there is a difference of views between the institutions or authorities of two or more Member States about which institution should provide the benefits in cash or in kind, the person concerned who could claim benefits if there was no dispute shall be entitled, on a provisional basis, to the benefits provided for by the legislation applied by the institution of his place of residence or, if that person does not reside on the territory of one of the Member States concerned, to the benefits provided for by the legislation applied by the institution to which the request was first submitted.
(Emphasis added)
26. Article 6(3) further provides that if no agreement is reached within one month, then “the matter may be brought before the Administrative Commission by the competent authorities”. It is clear in this context that that D’s requirement to pass on claims “without delay” must mean, as a maximum, within one month.
27. D’s guidance, the Decision Makers Guide (“DMG”) confirms at Volume 2, Chapter 7, Part 2, Appendix 4 that D’s policy where it has been decided that the UK is not the competent state for the payment of cash sickness benefits is to pass forward the claim to the competent state “immediately”, or where there is a dispute to make  “provisional” payments:

The DM decides that the UK is not the competent state for the payment of cash sickness benefits

Scenario one: Where there is no acceptable evidence of a dispute regarding competence between member states 

3 Where the DM decides that the UK is not the competent state they should 
1. refuse the claim and 
2. immediately forward the claim to the member state the DM considers is competent1 
1 Art 81 Reg (EC) 883/04; [2015] AACR 26

Scenario Two: Difference of opinion between member states as to competence 
4 Where there is a difference of opinion between the UK and one or more other Member States as to the identification of the State competent to provide cash benefits to a person, then either the 

1. state where the claimant resides or 
2. member state where the claim was first made (if the claimant does not reside in any of the member states concerned in the dispute) 

will provide cash benefits to that person on a provisional basis, provided that person meets the relevant domestic eligibility criteria1 . 
1 Reg (EC) 987/09 Art 6(2)
(Emphasis added.)

Ground 1: Failure to follow the law  
28. Where a claim for PIP is made and SSWP decides the UK is not the competent state to pay that benefit and there is no evidence sufficient to show that the state SSWP thinks is the competent state does not agree that it is competent, SSWP must forward the claim to the relevant institution in that State without delay under Article 81 of Regulation 883/2004 as confirmed by SSWP v AK.
29. C does not dispute that [State] is or may be the competent state.
30. SSWP has given no information to suggest there is sufficient evidence to suggest [State] does not accept it is the competent state and SSWP must therefore pass C’s PIP claim to [State] without delay. The phrase “without delay” should be understood as plain English signifying that the forwarding of the claim should take place immediately (as confirmed by D’s DMG). 
31. C claimed PIP on [date], [how many] weeks have passed and there is no evidence that SSWP has passed C’s claim to [State]. This is neither “without delay” nor “immediately” and is therefore unlawful. 
32. In the alternative, C has neither been paid, not invited to request, provisional payments. If SSWP has evidence sufficient to show that the state SSWP thinks is the competent state takes a different view, ie, that it is not the competent state to pay C’s sickness benefit, and has not passed C’s PIP claim for this reason, then while the issue is resolved, C is eligible for provisional payments from the UK and failure to offer or pay provisional payments is unlawful.
33. In failing to transfer C’s PIP claim at all C is unlawfully frustrated in receiving an award of benefit from [State].

Ground 2: Failure to follow published policy 
34. D is under a duty to follow its published policies. In Walumba Lumba (Congo) v Secretary of State for the Home Department [2011] UKSC 12, Lord Dyson held for the majority at paragraph 26 that:
“a decision-maker must follow his published policy … unless there are good reasons for not doing so.”
35. The DMG is published guidance which demonstrates SSWP’s policy and that D must follow as a matter of public law in the absence of good reasons in the alternative. 
36. No good reasons have been given for D not to have immediately forwarded C’s claim to the State SSWP considers competent. 
37. D has unlawfully failed to follow published policy as demonstrated by the DMG.
38. Further, in failing to pay or offer provisional payments if there is a disagreement, SSWP has failed to follow published policy as demonstrated by the DMG.

The details of the action the defendant is expected to take
· The Secretary of State should pass C’s claim for PIP to [which state] immediately and from [date] in consideration of the delay already suffered.
The details of documents that are considered relevant and necessary
Please find enclosed copies of the following documents:
· Correspondence with the DWP 
· ANYTHING ELSE?
· Signed form of authority. 
ADR proposals
Please confirm in your reply whether the Defendant is willing to consider alternative dispute resolution.  
The address for reply and service of court documents

ADVICE AGENCY NAME AND ADDRESS AND EMAIL

Proposed reply date
We expect a reply promptly and in any event no later than DATE. Should we not have received a reply by this time we will issue proceedings for judicial review without further notice to you.
Yours faithfully

ADVISER SIGNATURE

Enc
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