Only use this letter if your client:
· receives UC and has a tariff income applied from capital
· previously received income related ESA and claimed UC under managed migration 
· Their capital was a backdated irESA payment of over £5,000 paid to them while they were on ESA
· The backdated amount was awarded to them due to official error 
· Has sought a mandatory reconsideration and this has not been replied to within a reasonable time

In all cases, send your letter for review to jrproject@cpag.org.uk before sending to DWP.

Delete box before posting.


This letter challenges the DWP’s unreasonable delay in deciding your client’s MR request and failure to apply regulation 10A Universal Credit (Transitional Provisions) Regulations 2014 read in conjunction with reg 11 and schedule 9 Employment and Support Allowance Regulations 2008 which say when capital is comprised of arrears of irESA paid as a result of official error, it should be ignored indefinitely.

Read the whole letter carefully and edit all text in red and/or [square brackets].  

Delete all comments/ prompts/ instructions and return text to black, lower case, then put on headed paper before sending.

Delete box before posting

IMPORTANT: the address for service changed in January 2024, as below. 

Please send your letter by post and email to DWP and by email to the Treasury Solicitor.

Please seek advice from JRProject@CPAG.org.uk if no response is received within 14 days, or consider referring to a solicitor to issue judicial review proceedings, see this CPAG page for more information.  

Delete Box before Posting 




[address your letter to either the:
address on your client’s decision letter, 
address your client sent their claim to, or
address on relevant DWP correspondence; or
request an upload link to post it to your client’s online UC account]

And: thetreasurysolicitor@governmentlegal.gov.uk and legal.case@dwp.gov.uk 

Our Ref: 
Date: [xx/xx/xx]
Dear Sir or Madam,
Re: 	Proposed claim for judicial review against the Secretary of State for Work and Pensions by [full name].
We are instructed by [full name] in relation to [her/his] Universal Credit award calculation (“UC”).  We write in accordance with the Pre-action Protocol for judicial review. Please note that we are requesting your response as soon as possible and in any event no later than 4pm on the date at the end of this letter.

Proposed Defendant:   Secretary of State for Work and Pensions (“D”)(“SSWP”)
Claimant: 		[xxxx] (“C”)
NINo: 			[xxxx] 
Address:		[xxxx] 
Date of Birth:		[xxxx]

Note on the address for Pre-action Protocol correspondence
1. This letter is sent to you because in February 2024 a Senior Lawyer at DWP Legal Advisers, Government Legal Department, Ground Floor Caxton House, Tothill Street, London, SW1H 9NA advised that:
Pre-action correspondence should now be sent directly to DWP, not to DWP Legal Advisers. DWP Legal Advisers is part of the Government Legal Department, not DWP itself. Pre-action correspondence should be sent to the relevant section of DWP. This will normally be the section of DWP responsible for the decision which is the subject of the pre-action correspondence via their usual communication methods. For example if it relates to a particular benefit decision then the pre-action letter should be sent to the address at the top of that letter. 

2. This letter is also sent by email to the Treasury Solicitor as Cabinet Office guidance ‘Crown Proceedings Act 1947’ (August 2025)[footnoteRef:1] provides: [1:  gov.uk/government/publications/serve-the-treasury-solicitor-with-legal-proceedings/crown-proceedings-act-1947#note] 

“All documents required to be served on the Crown for the purpose of or in connection with any civil proceedings by or against the Crown shall, if those proceedings are by or against an authorised Government department, be served on the solicitor, if any, for that department”
                                                                                                        (Emphasis added)
3.  The guidance states that the solicitor for service in connection with civil proceedings against the Department for Work and Pensions is “The Treasury Solicitor”.
4. The Government Legal Department webpage[footnoteRef:2] further instructs: [2:  gov.uk/government/organisations/government-legal-department] 


[…]
The email addresses above are for the service of new proceedings only.
They should not be used for letters before action, or pre action protocol correspondence. If sending such documents to GLD please email these to thetreasurysolicitor@governmentlegal.gov.uk.
The details of the matter being challenged
5. The unreasonable delay on the part of D in deciding C’s request for a mandatory reconsideration of the decision not to ignore C’s capital in the calculation of C’s UC award when that capital is comprised of arrears of income related Employment and Support Allowance (“irESA”) paid as a result of DWP’s acceptance of official error, contrary to regulation 10A Universal Credit (Transitional Provisions) Regulations 2014 (“UC (TP) Regs”) read in conjunction with reg 11 and schedule 9 Employment and Support Allowance Regulations 2008 (“ESA Regs”).

Background facts  	[EDIT WHOLE SECTION]
6. C is [claimant details, family, housing, disability, work]. 
7. [Background to C’s backdated payment of ESA award, why paid? What was the official error?  eg, When C’s SSP ended in 2019, C claimed Employment and Support Allowance (“ESA”) and was awarded contribution-based ESA (“cbESA”). C’s capability for work was assessed and [s/he] was placed in the Support Group.  C’s cbESA was not therefore time limited.
8. Personal Independence Payment (“PIP”) had been in payment for [number] years before C stopped work and claimed ESA (ie, from [date]). C has a complex medical history which contributed to mistakes in deciding her PIP entitlement. 
9. C contacted [advice agency] on [date] to ask for help with [xxxx] 
10. C, with the support of [her/his] adviser, applied for C’s cbESA to be revised on the ground of official error to include irESA as C was entitled to both the Severe and Enhanced Disability premiums from the start of [her/his] ESA award.  
11. On [date] C’s ESA was revised to include irESA from the beginning of [her/his] ESA award. C received a lump sum of arrears of benefit of £[amount].
12. On [date] C applied for UC on following receipt of a Migration Notice with the help of [advice agency], and UC was awarded.
13. C has not been paid correctly from the start of her UC award. Each month a tariff income has been incorrectly applied regarding what is left of C’s lump sum. 
14. C requested a mandatory reconsideration of the decision through her UC journal on [date].
15. [set out further contacts with DWP and attempts to escalate the issue, including quotes and dates formatted as follows
16. On [date] C received a UC journal message from [name] at [time], 	Comment by Jessica Strode: Edit to what has been said
"Hi, I have sent your query to the payment team and they should be in contact with soon regarding this matter. Kind regards". 
17. On [date], C via [her/his] adviser, emailed SSWP again asking for a resolution. This is a significant, and unreasonable, delay.  
Note on D’s duty of candour
18. As D will be aware, the duty of candour is owed to the Court once judicial review proceedings have been commenced but it is good practice to demonstrate candour at the pre-action stage[footnoteRef:3] and, where a relevant document exists, to disclose the whole of that document rather than merely summarise it, because the document is the best evidence of what it says.[footnoteRef:4] [3:  National Bank of Anguilla (Private Banking and Trust) Ltd (in Administration) v Chief Minister of Anguilla [2025] UKPC 14, [91], as cited by para 337 of the Administrative Court Judicial Review Guide 2025]  [4:  Tweed v Parades Commission for Northern Ireland [2006] UKHL 53, [2007] 1 AC, 650, [4] and [39] as cited by para 15.1.3 of the Administrative Court Judicial Review Guide 2025] 

19. If any guidance, policy or guidelines exists concerning any of the matters raised in the Background section above, we consider it good practice that it be i) disclosed and ii) provided for inspection in full, as part of the response to this letter. 

Grounds for Judicial Review
Ground: Unreasonable delay in providing a mandatory reconsideration decision 
20. D is under a duty to consider all claims for benefit within a “reasonable time” – R(C and W) v Secretary of State for Work and Pensions [2015] EWHC 1607 (Admin). 
21. The duty to make a decision within a reasonable time applies equally to s.9 of the Social Security Act 1998 (SSA 1998) under which Secretary of State may “revise” any decision made under s.8 or s.10, as to the analogous provision at s.8 under which the Secretary of State shall “decide any claim for a relevant benefit”.
22. What counts as a reasonable time depends on the circumstances, including the impact on C and the complexity of the case[footnoteRef:5].  [5:  R(C and W) v Secretary of State for Work and Pensions [2015] EWHC 1607 (Admin)] 

Impact on C
23. The delay is causing C stress and anxiety which is having a significant impact on her [why?]
Non-complex case/all information available
24. Regulation 111 with Schedule 9(11)(1)(b) and (2) Employment and Support Allowance Regulations 2008 (as amended) (“ESA Regs”) provided C’s award of arrears of irESA (an income-related allowance) were disregarded from C’s ESA for the remainder of C’s ESA award and under schedule 9(11)(3) are again disregarded from C’s UC award.

11.—(1) …
(2) In a case where the total of any arrears and, if appropriate, any concessionary payment referred to in sub-paragraph (1) relating to any one of the specified payments, benefits or allowances, amounts to £5,000 or more (referred to in this sub-paragraph and in sub-paragraph (3) as the “relevant sum”) and is—
(a) paid in order to rectify, or to compensate for—
(i) an official error as defined in regulation 1(3) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999, or
(ii) an error on a point of law; and
(b) received by the claimant in full on or after 14th October 2001,
sub-paragraph (1) is to have effect in relation to such arrears or concessionary payment either for a period of 52 weeks from the date of receipt, or, if the relevant sum is received in its entirety during the award of an income-related allowance, for the remainder of that award if that is a longer period.
(3) For the purposes of sub-paragraph (2), “the award of an income-related allowance” means—
(a) the award either of an income-related allowance, income support, universal credit or of an income-based jobseeker's allowance in which the relevant sum (or first part thereof where it is paid in more than one instalment) is received; and
(b) where that award is followed by one or more further awards which in each case may be either of an income-related allowance, income support, universal credit or of an income-based jobseeker's allowance and which, or each of which, begins immediately after the end of the previous award, such further awards until the end of the last such award, provided that for any such further awards the claimant—
(i) is the person who received the relevant sum;
[…]
(Emphasis added) 

25. Regulation 10A UC(TP)Regs (Arrears of benefit disregarded as capital) confirms that where a claimant has received a payment of arrears of benefit (in C’s case irESA) in excess of £5,000 (as C did) during an award of a previous benefit (in C’s case, irESA) and claimed UC within one month of the termination of that previous benefit (as C did), then the payment is to be disregarded from the calculation of the claimant’s capital “until the termination of the current award”.  Note, under reg 2 UC (TP) Regs ‘an existing benefit’ means “income-related employment and support allowance”.

Arrears of benefit disregarded as capital
10A.—(1) This regulation applies in relation to the calculation of an award of universal credit (the “current award”) where the claimant has received a payment of arrears of benefit or armed forces independence payment, or a payment made to compensate for arrears due to the non-payment of benefit or armed forces independence payment, of £5,000 or more, and the following conditions are met—
(a) the payment—
(i) is received during the current award; or
(ii) was received during an award of an existing benefit or state pension credit (the “earlier award”) and the claimant became entitled to the current award within one month of the date of termination of the earlier award;
[…]
(c) in the case of a payment falling within sub-paragraph (a)(ii), it was disregarded from the calculation of the claimant’s capital for the purposes of the earlier award; and
(d) the period of entitlement to benefit or armed forces independence payment to which the payment relates commences before the first date on which, by virtue of section 33 of the Act (abolition of benefits), no claimant is entitled to an existing benefit.
(2) Where this regulation applies, notwithstanding anything in the Universal Credit Regulations, the payment is to be disregarded from the calculation of the claimant’s capital for 12 months from the date of receipt of the payment, or until the termination of the current award (if later).
[…]
(Emphasis added)

26. As C's capital arose from arrears of benefit (irESA) which were paid due to official error, the arrears were over £5,000, were  ignored for a benefit that ended because of section 33 of the Welfare Reform Act 2012 (ie, irESA), and C was awarded UC within one moth of the end of her irESA, it is clear that C’s capital should be ignored until her UC award ends.
27. D has [twice] been provided with the letters from the legacy benefit decision makers showing the capital was caused by an official error. D appears not to have taken this into account. 
28. C’s UC calculation is not a particularly complex matter and the DWP has given no reason for the continued delay. It should be straightforward for D to re-consider whether or not her initial decision was correct.
29. In light of the considerable negative impact on C of the ongoing reduced UC payments (or given specific amounts of what receiving compared to what entitled to), combined with the straightforward nature of the issue and the clear evidence that has been provided in support of the capital disregard, the delay in providing a response to C’s MR request in unreasonable and consequently unlawful.  The unreasonableness of the delay is compounded by the fact that the lack of any MR notice is frustrating C’s exercise of [her/his] appeal rights.

The details of the action D is expected to take
· D should correct the treatment of capital by disregarding it or if this is not accepted for some reason, D should provide a Mandatory Reconsideration decision immediately to enable C to appeal.

The details of documents that are considered relevant and necessary
Please find enclosed copies of the following documents:
· Correspondence with the DWP 
· DWP’s acknowledgement that the capital paid was paid in regards of an official error
· Signed form of authority. 
ADR proposals
Please confirm in your reply whether D is willing to consider alternative dispute resolution.  
The address for reply and service of court documents
[advice agency name address and email]
By email: 
Proposed reply date
We expect a reply promptly and in any event no later than [date](14 days). Should we not have received a reply by this time our client will seek representation to issue proceedings for judicial review without further notice to you.
Yours faithfully

Enc
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