





This letter challenges:

DWP’s unlawful refusal to stop deductions for rent arrears (which have been listed as qualifying debt) during a DRO moratorium. 

WARNING if your client is subject to a suspended possession order (SPO) for rent arrears, they must keep making payments under the terms of the SPO until the SPO has been varied by the court. Their landlord may also seek possession on the grounds of non-payment of rent if they do not continue to pay their rent arrears, or if they accrue new rent arrears after the DRO (Irwell Valley Housing Association v Docherty [2012] EWCA Civ 704). 

Seek specialist housing advice.

Please send your letter for review to JRProject@CPAG.org.uk before sending to DWP.

DELETE THIS BOX BEFORE POSTING
Only use this letter if your client:

· Is within the 12 month moratorium of a Debt Relief Order (DRO)
· Listed rent arrears in their DRO application
· Deductions have continued from ongoing Universal Credit for the rent arrears 
· Has evidenced why there is no risk of homelessness if the deductions stop 
· Efforts to get deductions stopped have failed. 

Your request must also go to your client’s landlord. 
 
Please read the whole letter carefully and make any changes needed, in particular any text in [square brackets].
 
Remove all [brackets] and any prompts/comments before posting. 

DELETE THIS BOX BEFORE POSTING


DWP Debt Management 
[address your letter to either the:
address on your client’s decision letter, 
address your client sent their claim to, or
address on relevant DWP correspondence; or
request an upload link to post it to your client’s online UC account]


And by email to: thetreasurysolicitor@governmentlegal.gov.uk
Our Ref:
Date:
Judicial Review Pre-Action Protocol Letter Before Claim
Dear Sir or Madam,
Re: 	Proposed claim for judicial review against the Secretary of State for Work and Pensions by [full name]
We are instructed by [full name] in relation to deductions from [her/his] universal credit (“UC”).  We write in accordance with the Pre-action Protocol for judicial review.  Please note that we are requesting your response as soon as possible and in any event no later than by 4pm on [date] (14 days).

Proposed Defendant:   Secretary of State for Work and Pensions (“D”)(“SSWP”)
Claimant: 		[full name] (“C”)
NINo: 			[xxxx]
Address:	[xxxx]
Date of Birth:		[xxxx]

Note on the address for Pre-action Protocol correspondence
1. This letter is sent to you because in February 2024 a Senior Lawyer at DWP Legal Advisers, Government Legal Department, Ground Floor Caxton House, Tothill Street, London, SW1H 9NA advised that:

Pre-action correspondence should now be sent directly to DWP, not to DWP Legal Advisers. DWP Legal Advisers is part of the Government Legal Department, not DWP itself. Pre-action correspondence should be sent to the relevant section of DWP. This will normally be the section of DWP responsible for the decision which is the subject of the pre-action correspondence via their usual communication methods. For example if it relates to a particular benefit decision then the pre-action letter should be sent to the address at the top of that letter. 

2. This letter is also sent by email to the Treasury Solicitor as Cabinet Office practice direction ‘Crown Proceedings Act 1947’ (December 2023)[footnoteRef:2] requires: [2:  assets.publishing.service.gov.uk/media/657c891d83ba380013e1b66c/List-of-Authorised-Government-Departments-under-s.17-Crown-Proceedings-Act-1947-15.12.2023.pdf] 


“All documents required to be served on the Crown for the purpose of or in connection with any civil proceedings by or against the Crown shall, if those proceedings are by or against an authorised Government department, be served on the solicitor, if any, for that department” 
(Emphasis added)

3. The practice direction provides that the solicitor for service in connection with civil proceedings against the Department for Work and Pensions is “The Treasury Solicitor”.
4. The Government Legal Department webpage[footnoteRef:3] further instructs: [3:  gov.uk/government/organisations/government-legal-department] 


[…]
The email addresses above are for the service of new proceedings only.
They should not be used for letters before action, or pre action protocol correspondence. If sending such documents to GLD please email these to thetreasurysolicitor@governmentlegal.gov.uk.
The details of the matter being challenged:
5. C is challenging SSWP’s [refusal/ failure to respond to C’s request to] to cease deductions from C’s UC for rent arrears when C has no obligation to repay those rent arrears and is at no risk of homeless as a result of not doing so.

Background facts
6. C is [personal, family, housing, disability details].
7. On [date] C applied for a Debt Relief Order  (“DRO”) via [her/his] DRO intermediary. 
8. In C’s DRO application C listed [her/his] qualifying debts including [her/his] rent arrears of [£amount]. C’s rent arrears accrued during a period prior to C’s application for a DRO. 
9. On [date] C’s DRO was approved by the Insolvency Service, this was notified to C by [how?}. This notification confirmed that all the creditors that C had listed in [her/his] DRO application [would be/had been] informed, including C’s landlord [landlord].
10. On [date] C received [her/his] scheduled UC payment. This payment was reduced by a deduction of [amount] in respect of C’s rent arrears.
11. On [date] C contacted SSWP [how] to ask that the deductions stop as the debt is included in C’s DRO.
12. [To date no response has been received / On [date] SSWP responded:
“quote”]

13. Further deductions were made on [date], [date] and [date]. This is in breach of the terms of C’s DRO.

Note on D’s duty of candour 
14. As SSWP will be aware, the duty of candour arises as soon as a public authority becomes aware that someone is likely to test or challenge a decision or action. The duty is engaged at every stage of the proceedings, including the pre-action stage, as confirmed in R (HM, KH and MA) v Secretary of State for the Home Department 3 [2022] EWHC 2729 (Admin)
15. If any guidance, policy or guidelines exists concerning any of the matters raised in the Background section above, we consider that compliance with the pre-action protocol and the duty of candour requires that it be i) disclosed and ii) provided in full for inspection, as part of the response to this letter.

Legal Background
C is not currently liable to pay [her/his] rent arrears 
16. DRO’s are made under s.251A Insolvency Act 1986 (as amended by Tribunals, Courts and Enforcement Act 2007) and apply to a claimant’s qualifying debts. A qualifying debt is one which is payable immediately, not secured, and not “excluded”.
Debt relief orders
251A. - (1) An individual who is unable to pay his debts may apply for an order under this Part (“a debt relief order”) to be made in respect of his qualifying debts.
(2) In this Part “qualifying debt” means (subject to subsection (3)) a debt which—
(a) is for a liquidated sum payable either immediately or at some certain future time; and
(b) is not an excluded debt.
(3) A debt is not a qualifying debt to the extent that it is secured.
(4) In this Part “excluded debt” means a debt of any description prescribed for the purposes of this subsection.
17. The Insolvency (England and Wales) Rules 2016 are made under the Insolvency Act 1986 and prescribe which debts are “excluded” for the purpose of s.251A(4) of the Act. This is an exhaustive list:
9.2.—(1) For the purposes of Part 7A M1 of the Act debts of the following descriptions are prescribed under section 251A(4) as “excluded debts”—
(a) any fine imposed for an offence and any obligation (including an obligation to pay a lump sum or to pay costs) arising under an order made in family proceedings or any obligation arising under a maintenance assessment or maintenance calculation made under the Child Support Act 1991 M2;
(b) any debt or liability to which a debtor is or may become subject in respect of any sum paid or payable to the debtor as a student by way of a loan and which the debtor receives whether before or after the debt relief order is made;
(c) any obligation arising under a confiscation order made under section 1 of the Drug Trafficking Offences Act 1986 M3, section 1 of the Criminal Justice (Scotland) Act 1987 M4, section 71 of the Criminal Justice Act 1988 M5, or Parts 2, 3 or 4 of the Proceeds of Crime Act 2002 M6;
(d) any debt which consists of a liability to pay damages for negligence, nuisance or breach of a statutory, contractual or other duty, or to pay damages by virtue of Part 1 of the Consumer Protection Act 1987 M7, being in either case damages in respect of the death of or personal injury (including any disease or other impairment of physical or mental condition) to any person; and
(e) any obligation arising from a payment out of the social fund under section 138(1)(b) of the Social Security Contributions and Benefits Act 1992 M8 by way of crisis loan or budgeting loan.
18. The effect of the DRO is to impose a 12-month moratorium on recovery of the debtor’s qualifying debts, at the end of which the debts are discharged except in limited circumstances which do not apply in C’s case. During the moratorium creditors have “no remedy in respect of the debt”: 
Moratorium from qualifying debts
251G.-(1) A moratorium commences on the effective date for a debt relief order in relation to each qualifying debt specified in the order (“a specified qualifying debt”).
(2) During the moratorium, the creditor to whom a specified qualifying debt is owed—
(a) has no remedy in respect of the debt, and
(b) may not—
(i) commence a creditor's petition in respect of the debt, or
(ii) otherwise commence any action or other legal proceedings against the debtor for the debt,
except with the permission of the court and on such terms as the court may impose.
Discharge from qualifying debts
251I. - (1) Subject as follows, at the end of the moratorium applicable to a debt relief order the debtor is discharged from all the qualifying debts specified in the order (including all interest, penalties and other sums which may have become payable in relation to those debts since the application date).
(Emphasis added)
19. That recovery of a debt by deduction from benefits is “remedy in respect of the debt” and is therefore not permitted under s.251G(2)(a) was confirmed by the Supreme Court in Secretary of State for Work and Pensions v Payne and another [2011] UKSC 60 (which considered recovery of social fund loans and benefit overpayments from ongoing benefit). Lady Hale held at para 22:

 “In any ordinary use of language, the power to recover the debt by deduction from benefit is a “remedy in respect of the debt”.

20. That rent arrears are a qualifying debt for a DRO is specifically confirmed by all publicly available Insolvency Service guidance, including the “Technical guidance for Official Receivers”[footnoteRef:4]: [4:  gov.uk/guidance/technical-guidance-for-official-receivers/60-debt-relief-orders, see also ‘Guidance for creditors listed in a Debt Relief Order (DRO)’ at gov.uk/guidance/guidance-for-creditors-listed-in-a-debt-relief-order-dro, and ‘Debt Relief Orders: Guidance for debt advisers’ at gov.uk/guidance/debt-relief-orders-guidance-for-debt-advisers#benefits—overpayment.] 


60.12 Rent arrears
If the applicant has accumulated rent arrears these are a qualifying debt and should be included in the application. […]

60.92 Effect of a DRO on a landlord
Where a debtor owes rent to their current landlord, the landlord may not take action to recover the debt […]

21. Insolvency Service guidance “Debt Relief Orders: Guidance for debt advisers”[footnoteRef:5] further confirms: [5:  gov.uk/guidance/debt-relief-orders-guidance-for-debt-advisers#benefits--overpayment] 


Rent arrears accrued at the date of the DRO are qualifying debts. The landlord, as a creditor, will lose their rights to recover the rent arrears through any means. […]

SSWP’s discretionary power to make deductions for rent arrears
22. Section 5 Social Security Administration Act 1992 provides for regulations to be made for payment of a claimant’s benefits to another person to discharge an obligation:
5.- (1)(p) for the circumstances and manner in which payments of such a benefit may be made to another person on behalf of the beneficiary for any purpose, which may be to discharge, in whole or in part, an obligation of the beneficiary or any other person; 
(Emphasis added)
23.  The Universal Credit etc (Claims and Payments) Regulations 2013 (“UC (CP) Regs”) are made under the Social Security Administration Act 1992. 
24. Regulation 60 UC (CP) Regs provides SSWP with a discretionary power to order deductions from a claimant’s UC:

“Deductions which may be made from benefit and paid to third parties
60… deductions may be made from benefit and direct payments may be made to third parties on behalf of a claimant in accordance with the provisions of Schedule 6 and Schedule 7”
(Emphasis added)
25. Schedule 6 is the relevant schedule in this case. Under schedule 6 para 2 UC (CP) Regs SSWP may, on a discretionary basis, make a deduction from a claimant’s UC to discharge a liability to a third party. Under para 7, this includes for rent arrears.

2.—(1) The Secretary of State may deduct an amount from a claimant's award of universal credit and pay that amount to a third party in accordance with the following provisions of this Schedule to discharge (in whole or part) a liability of the claimant to that third party. 

7.- (5) Where this paragraph applies, but subject to sub-paragraphs (6) and (7), the Secretary of State may, in such cases and circumstances as the Secretary of State may determine, deduct in relation to that assessment period an amount from the claimant's award which is no less than 10% and no more than 20% of the standard allowance and pay that amount to the person to whom the debt is owed.
								(Emphasis added)

SSWP must make enquiries before ordering a deduction 
26. In Secretary of State for Education and Science v Tameside MBC [1977] AC 1014 the question for the House of Lords was “did the Secretary of State ask himself the right question and take reasonable steps to acquaint himself with the relevant information to enable him to answer it correctly?” finding he had not and could not therefore have “directed himself properly in law” (Lord Diplock paras 18 and 19).
27. In Secretary of State for Work and Pensions v Timson [2023] EWCA Civ 656 the Court of Appeal unanimously agreed that SSWP policy to allow decision makers to make an order for third party deductions from benefits without first giving claimants an opportunity to make representations was unlawful. 
28. The High Court had decided that SSWP’s policy was unlawful because it was procedurally unfair and because it caused decision makers to fail to make rationally necessary enquiries before making a decision, the Court of Appeal unanimously agreed. Edis LJ held:

65 […] I find it impossible to see how such a consideration can take place fairly without the claimant and other members of the family being able to say what they think is in their interests, and why. It may include matters which are uniquely within the knowledge of the claimant. Even in Bank Mellat, where the question concerned the national interest of the United Kingdom, the Supreme Court held that a prior opportunity to make representations was required as a matter of fairness […]

66. In my judgment, the Regulations, by framing the decision-making as they do, require a consideration of the interests of the individual claimant and their family. Under the Guidance, however, the decision-maker has the option of contacting them, or of investigating their benefit records, but the Guidance allows a decision to be made where the claimant or their family has been given no opportunity to supply information beyond what the utility company puts in the spreadsheet. This appears to me to be obviously unfair.
(Emphasis added)

29. The implication of the Court’s judgment is that upon receiving any third party deduction application, SSWP must contact each individual claimant, give them the opportunity to make representations and submit evidence, and consider all that information before making an individual decision.
30. Timson was decided in consideration of sch 9 Social Security (Claims and Payments) Regulations 1987 which requires SSWP to consider in each case “if in its opinion it would be in the interests of the family”. The wording of the UC (CP) Regs does not mirror the 1987 Regs, however, DWP guidance indicates that SSWP’s policy objective is to take deductions from UC for debts only if doing so is in the claimant’s interests, specifically in the case of rent arrears to prevent homelessness, and the principle in Timson therefore applies here. DWP guidance ‘Deductions’ (V17) explains for example that deductions for rent arrears from UC are “(l)ast resort deductions support claimants who could be at risk of homelessness […]”. A duty to make enquiries exists in any event under Secretary of State for Education and Science v Tameside.
31. In Roberts v Secretary of State for Work and Pensions [2025] EWHC 51 (Admin) the High Court has confirmed specifically in the context of deductions for rent arrears that claimants must be given opportunity to make representations. Mr Justice Fordham concludes at para 58:

“This is one of those situations where, before the statutory power is exercised, the person who foreseeably would be significantly detrimentally affected should be given advance opportunity to make representations.” 
SSWP policy on deductions  
32. The Secretary of State confirmed on 24/02/25 that the decision in Roberts will not be appealed and stated[footnoteRef:6]: [6:  theguardian.com/society/2025/feb/25/ministers-scrap-dwp-program-landlords-tenants-benefits] 

“I am determined to right the wrongs that have persisted in the benefits system for too long. The automatic approval of landlords’ requests for tenants’ benefits to be deducted is one of these” . 
33.  The Secretary of State’s guidance, Advice for Decision-Making (“ADM”) provides: 
D2026 A debt may be disputed by the claimant. This is a factor for the DM to consider when deciding whether they are liable to pay the debt. Although the Department cannot get involved in the dispute, enquiries should be made of the third party.
D2027 Give the claimant the opportunity to provide evidence to support any claim that the debt is not liable to be paid.
D2028 Deductions should only be made where there is evidence that the claimant is liable to pay the debt. This may be provided by the creditor when a dispute has been resolved or not upheld by any independent Regulatory body.
						                      (Emphasis added)
34. SSWP’s operational guidance ‘Deductions’ (V17) states:
There are different schemes that require deductions to be made from Universal Credit. They fall into one of the 3 following categories. The table below shows the 3 categories and schemes
	Category 
	Scheme

	Last resort deductions support claimants who could be at risk of homelessness or disconnection of fuel.
	Scheme Claimants are protected by continuing to offer last resort deductions when they are at risk of being made homeless or having their fuel supply cut off. 
[…]



(Emphasis added)

35. DWP operational guidance ‘Insolvency’(V5) conflicts with the ADM and ‘Deductions’ and states the only relevant factor is whether SSWP has been “instructed to do so by the creditor” to stop the deductions:

Insolvency and third-party deductions 
Third party deductions remain the responsibility of the creditor for that debt, such as landlords for rent arears, utility companies for fuel bill arrears or the courts for fines. 

DWP must not assume these are included in the insolvency order and must not end deductions until instructed to do so by the creditor.
(Emphasis added)

Grounds for judicial review 

Ground 1: Failure to take relevant evidence into account
36. C has evidenced incontrovertibly to SSWP that [she/he] is not “liable to pay the debt” for the purpose of ADM D2026 due to [her/his] DRO, and that non-payment of the rent arrears does not create a risk of homelessness for the purpose of DWP operational guidance ‘Deductions’.  These facts are not disputed by D, yet SSWP continues to make the deduction from C’s UC suggesting SSWP has closed SSWP’s mind to these relevant circumstances. 
37. Failure to stop the deduction when in possession of C’s evidence suggests unlawful failure by SSWP to take into account relevant information in SSWP’s decision-making and an unlawful exercise of discretion.

Ground 2: Failure to follow published policy 
38. D’s guidance represents D’s policy. The ADM provides that the claimant will be given the opportunity to provide evidence in support of any claim that the debt is not liable to be paid, and that deductions should only be made where there is evidence that the claimant is “liable to pay the debt”. 
39. C has evidenced incontrovertibly to SSWP that [she/he] is not “liable to pay the debt” due to [her/his] DRO moratorium and that non- payment of the rent arrears.
40. DWPs operational guidance ‘Deductions’ states deductions for rent arrears are protect claimants “who could be at risk of homelessness”. C has evidenced [s/he] is not at risk of homelessness if [s/he] does not repay [her/his] rent arrears. 
41. As above, these facts are not disputed by D and D’s guidance confirms no deduction should be made in these circumstances. To continue to make a deduction for rent arrears when C has provided evidence confirming that C is not liable to pay  the debt due to a DRO and is not at risk of homelessness is in breach of SSWP’s guidance and is therefore unlawful as it does not follow SSWP policy and there are no good reasons to depart from it – see, for example, Lord Dyson in R (Lumba) v SSHD [2011] UKSC 12 at [26]:

“a decision-maker must follow his published policy … unless there are good reasons for not doing so.”

Ground 3: Failure to make enquiries
42. SSWP has a duty to make enquiries before deciding to make or continue making deductions (Secretary of State for Education and Science v Tameside MBC). Further, SSWP has duty to allow C to make representations as to whether the deductions from C’s UC will protect C from homelessness and is therefore in [her/his] interests (Secretary of State for Work and Pensions v Timson).
43.  There is no evidence to suggest that D has considered whether or not the deduction from C’s UC safeguards C from homelessness and whether C is liable to pay [her/his] rent arrears. No enquires have been made of C to establish this, and SSWP guidance specifically excludes SSWP’s discretion to consider C’s evidence (see Ground 4). 
44. Edis LJ states at para 66 of Timson, holding DWP deductions guidance to be unlawful:

66. […] the Guidance allows a decision to be made where the claimant or their family has been given no opportunity to supply information beyond what the utility company puts in the spreadsheet. This appears to me to be obviously unfair.

45. SSWP has unlawfully failed to make enquiries and has unlawfully failed to allow C opportunity to supply information on whether C is liable to repay the debt and whether C is at risk of homeless should C not repay the debt.

Ground 4: Unlawful guidance 
46. Regulation 60 and schedule 6 UC (CP) Regs provide SSWP with a discretionary power to make deduction from UC for rent arrears. This discretionary power is supported by DWP ADM guidance and operational guidance ‘Deductions’. 
47. DWP’s operational guidance ‘Insolvency’ however conflicts with the ADM and DWP operational guidance ‘Deductions’ as it purports make whether SSWP has been “instructed” to end the deductions “by the creditor” the only relevant factor, and to do so absolutely as deductions ‘must not end’ until instructed ‘by the creditor’. This guidance purports to fetter SSWP’s discretion by preventing decision makers from assessing the claimants’ interests in the light of all relevant information and is more restrictive than the guidance held to be unlawful in Timson.
48. Under this guidance, decision makers must in all cases, on a non-discretionary basis, continue a deduction for rent arrears irrespective of evidence from the claimant and from the Insolvency Service that the debt is not liable to be paid and irrespective of evidence from the claimant that there is no risk of homelessness if s/he stops paying her/his rent arrears. 
49. This guidance, which fetters the discretion available to SSWP under the legislation, is unlawful and any decision reached in reliance on this guidance, to the exclusion of other factors, will be unlawful.

Alternative Remedy
50. It may be arguable that there is a right of appeal in a case where deductions have been made unlawfully under reg. 60 of the UC(CP) Regs. However, in the present case, C has requested that the deductions cease. D’s response has not been to formally reconsider the deductions and so C has not been provided with a mandatory reconsideration notice (which [s/he] would need to pursue an appeal). 
51. Further, C is challenging SSWP’s policy, as demonstrated by DWP operational guidance ‘Insolvency’, the remedy of a change of guidance cannot be obtained via the tribunal.
52. C is left with no option but the proposed action for judicial review.

Details of the action that the defendant is expected to take:
SSWP is requested to:
· Stop the deductions from C’s UC with immediate effect and refund C the amounts already deducted. 
· Change this operational guidance “Insolvency” (V5) which states “DWP must not assume these are included in the insolvency order and must not end deductions until instructed to do so by the creditor.”

The details of documents that are considered relevant and necessary:
Please find enclosed copies of the following documents:
· Form of authority 
· Evidence of DRO and qualifying debts

All other relevant documents/information are already in the possession of SSWP and accessible from C’s UC journal.
ADR proposals
Please confirm in your reply whether SSWP is willing to consider alternative dispute resolution.  
The address for reply and service of court documents
[Advice agency name, address, and email].
Proposed reply date
We expect a reply promptly and, in any event, no later than [date] (14 days). Should we have received neither a request for further time nor a substantive reply by the given deadline our client will seek representation to issue proceedings for judicial review without further notice to you.
Yours faithfully


Enc.
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