 This letter challenges: 

· The DWP’s guidance on the LCWRA element where a client is entitled to National Insurance Credits due to a previous ESA award including the Support Component which has ended other than due to a work capability finding, and
· DWP’s refusal to include the LCWRA element from the start of the claimant’s UC award.

Please verify and include all relevant dates in your letter. 

Read the whole letter carefully and make any changes needed, in particular any text in red or [square brackets]. Delete all comments/ prompts/ instructions and then put on headed paper.

In all cases send your letter for review to JRProject@CPAG.org.uk before sending to DWP.





DELETE BOX BEFORE POSTING   

Only use this letter if your client:

· Previously received income-based ESA and was in the Support Group and their ESA was stopped other than due to a WCA finding that they were fit for work.
· Has now claimed Universal Credit.
· Has been awarded UC without the LCWRA element. 

This letter assumes (so can be edited): 

· Capital was received through an inheritance, but can be edited for other situations (e.g. partner started work).
· The claimant has subsequently been found to have LCW for UC. 
· The claimant has already requested a mandatory reconsideration and DWP have refused to decide it. If your client has not already requested an MR, they should do so as well as you sending this letter.

DELETE BOX BEFORE POSTING   

IMPORTANT: the address for service changed in January 2024, as below. 

Please send your letter by post to DWP and by email to the Treasury Solicitor.

Please seek advice from JRProject@CPAG.org.uk if no response is received within 14 days, or consider referring to a solicitor to issue judicial review proceedings, see this CPAG page for more information.  

DELETE BOX BEFORE POSTING 




[address your letter to either the:
address on your client’s decision letter, 
address your client sent their claim to, or
address on relevant DWP correspondence; or
request an upload link to post it to your client’s online UC account]


And by email to: thetreasurysolicitor@governmentlegal.gov.uk
Our Ref:
Date:
Judicial Review Pre-Action Protocol Letter Before Claim
Dear Sir or Madam,
Re: 	Proposed claim for judicial review against the Secretary of State for Work and Pensions by [full name]
We are instructed by [name] in relation to [her/his] universal credit award (“UC”).  We write in accordance with the Pre-action Protocol for judicial review.  Please note that we are requesting your response as soon as possible and in any event no later than 4pm on DATE (14 days).

Proposed Defendant:   Secretary of State for Work and Pensions (“D”)(“SSWP”)
Claimant: 		[full name] (“C”)
NINo: 			[xxxx]
Address:	[xxxx]
Date of Birth:		[xxxx]

Note on the address for Pre-action Protocol correspondence
1. This letter is sent to you because in February 2024 a Senior Lawyer at Decision Making and Debt DWP Legal Advisers, Government Legal Department, Ground Floor Caxton House, Tothill Street, London, SW1H 9NA advised that:

Pre-action correspondence should now be sent directly to DWP, not to DWP Legal Advisers. DWP Legal Advisers is part of the Government Legal Department, not DWP itself. Pre-action correspondence should be sent to the relevant section of DWP. This will normally be the section of DWP responsible for the decision which is the subject of the pre-action correspondence via their usual communication methods. For example if it relates to a particular benefit decision then the pre-action letter should be sent to the address at the top of that letter. 

2. This letter is also sent by email to the Treasury Solicitor as Cabinet Office practice guidance ‘Crown Proceedings Act 1947’ (August 2025)[footnoteRef:2] requires: [2:  gov.uk/government/publications/serve-the-treasury-solicitor-with-legal-proceedings/crown-proceedings-act-1947#notes] 


“All documents required to be served on the Crown for the purpose of or in connection with any civil proceedings by or against the Crown shall, if those proceedings are by or against an authorised Government department, be served on the solicitor, if any, for that department” 
(Emphasis added)

3. The guidance provides that the solicitor for service in connection with civil proceedings against the Department for Work and Pensions is “The Treasury Solicitor”.
4. The Government Legal Department webpage[footnoteRef:3] further instructs: [3:  gov.uk/government/organisations/government-legal-department] 


[…]
The email addresses above are for the service of new proceedings only.
They should not be used for letters before action, or pre action protocol correspondence. If sending such documents to GLD please email these to thetreasurysolicitor@governmentlegal.gov.uk.

The details of the matter being challenged 
5. C is challenging:
· D’s refusal to decide C’s request for a mandatory reconsideration of the decision not to award the Limited Capability for Work and Work Related Activity (“LCWRA”) element from the start of C’s UC award (up to the date [s/he] has been determined by a new Work Capability Assessment (“WCA”) to have Limited Capability for Work (“LCW”)) contrary to s.9 Social Security Act 1998 (“SSA 1998”) and the consequent frustration of C’s appeal rights, and 
· D’s unlawful guidance to UC decision makers regarding the application of reg. 21 of the Universal Credit (Transitional Provisions) Regulations 2014 (“UC (TP) Regs”) and in compliance with this guidance, D’s failure to apply reg 21 UC (TP) Regs to C’s UC award correctly or at all 

Background facts
6. C [housing, family, health conditions, disability, other benefits including details of PIP award]. 
7. [History of ESA award, date claimed, reason for claimed, date awarded, reason award ended]. 
8. From [date] until [date], C was in receipt of income-related Employment and Support Allowance (“ESA”) including the support component.  C’s ESA stopped on [date] because [s/he] inherited capital from [who], not because of a reassessment of [her/his] work capability.   C still had LCWRA, so [s/he] was still entitled to National Insurance (“NI”) credits based on earnings equal to the lower earnings limit.   
9. C’s capital reduced over subsequent months and [s/he] made a new claim for UC on [date]. 
10. That claim was decided by the Secretary of State on [date]. A notification of that decision in the form of a "payment notice" was placed on his journal which detailed the award.
11. Immediately prior to [her/his] claim to UC, C was still entitled to be credited with earnings equal to the lower earnings limit on the basis that [s/he] had LCWRA.
12. C received [her/his] first UC payment on [date]. This included the standard allowance [and housing / child element] but no LCWRA element. 
13. [Details, including dates and what response has been received, of attempts to resolve the issue in date order and including quotes where relevant].  
14. On [date] C put a Mandatory Reconsideration (“MR”) request on [her/his] journal, asking for the decision not to pay [her/him] the LCWRA element from the start of [her/his] claim to be revised. [delete if untrue]
15. D responded on [date] that [reason e.g., an MR could not be processed because no decision had yet been made in relation to a new WCA that was being carried out]:

[“quote”]
  
16. C replied on [date] [details]
17. In the meantime, C’s WCA was completed by D and a decision was issued on [date] that C has LCW.  C [is appealing / intends to appeal] this decision. 

Note on D’s duty of candour
18. As D will be aware, the duty of candour arises as soon as a public authority becomes aware that someone is likely to test or challenge a decision or action. The duty is engaged at every stage of the proceedings, including the pre-action stage, as confirmed in R (HM, KH and MA) v Secretary of State for the Home Department 3 [2022] EWHC 2729 (Admin). 
19. If any guidance, policy or guidelines exists concerning any of the matters raised in the Background section above, we consider that compliance with the pre-action protocol and the duty of candour requires that it be i) disclosed and ii) provided in full for inspection, as part of the response to this letter.  

Legal background and grounds for judicial review 

Ground 1: Unlawful guidance and failure to apply reg 21 UC (TP) Regs (as amended) to C’s award
20. This ground sets out the current DWP guidance available to DWP decision makers, explains how reg 21 UC(TP) Regs applies to claimants in C’s position and why the decision in C’s case is wrong. 
The Defendant’s guidance  
21. By implication and omission D’s guidance, taken as a whole, leads decision-makers to incorrectly apply the 13-week relevant period and/or a WCA to claimants with LCWRA entitled to NI credits on the day they claim UC, contrary to reg 21 UC (TP) Regs.
22. D’s operational guidance ‘Relevant periods for limited capability for work and work-related activity’ (V9[footnoteRef:4]) states that the relevant period is the 13-week period and this “always” (i.e., purporting to provide a complete picture) has to be served before the LCWRA element can be included in an award, with specific exceptions: [4:  data.parliament.uk/DepositedPapers/Files/DEP2025-0769/146._Relevant_periods_for_LCWRA-Guidance_V9.0.pdf] 


Exceptions to serving the relevant period 
The requirement to serve the relevant period always applies except where: 
• the claimant is terminally ill 
•the claimant has an LCW decision and after reassessment is found to be LCWRA
• there has been a previous award of Universal Credit which included LCWRA and either: 
o the Universal Credit claimant becomes a single or joint claimant as a result of couple separation or formation 
o the claimant’s Universal Credit award ends when their income or earnings exceed their entitlement and they claim again within 6 months 
• the claimant has a continuous claim from Employment and Support Allowance to Universal Credit or is still entitled to New Style Employment and Support Allowance (ESA) with the support component or work-related activity component
(Emphasis added)

23. D’s guidance Advice for Decision Making (“ADM”) ‘ADM Chapter F5: The LCWRA element’[footnoteRef:5] provides further guidance on when the LCWRA element is and is not included in a UC award. [5:  https://assets.publishing.service.gov.uk/media/679cd1e960059d127f7adf33/admf5.pdf] 

24. Chapter F5 was amended in June 2023 following DWP correspondence with Child Poverty Action Group. This change is explained in the document ‘Amended Chapters June 2023’[footnoteRef:6] as: [6: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1174440/adm-summary-of-changes.pdf] 


F5: The LCWRA element 
The amendments make changes to examples about when the LCWRA element is included, add guidance about the relevant period for claimants who were previously entitled to NI Credits under old style ESA rules, and make minor amendments.

25.  The change made is to F5051, which now includes a note:

Claimant entitled to ESA 
F5051 The guidance at F5030 does not apply where1 the claimant 
1. is entitled to ESA including the support component2 or 
2. was entitled to ESA on the day before the award of UC began, and the ESA award has terminated due to entitlement exceeding the relevant maximum number of days3. 

This includes where entitlement to ESA is awarded retrospectively to a date before the UC award begins. See ADM Chapter V1 for guidance on ESA and entitlement to the support component. 

Note: See Chapter M6 (Effects of transition to UC – Digital service area) for detailed guidance on the relevant period where the claimant is or would have been entitled to old style ESA on the date of the UC claim, and it had previously been determined that they had LCWRA4 . 

1 UC Regs, reg 28(5)(b); 2 WR Act 07, s 2(2); 3 s 1A; 4 UC (TP) Regs, reg 19, 20 & 21
(Emphasis added)

26. This note, while correctly referring to UC (TP) Regs, reg 19, 20 & 21 and ADM chapter M6 makes no reference to NI credits and is under the heading “Claimant entitled to ESA” and can therefore easily be misunderstood to only apply where a claimant has ongoing entitlement to ESA (notwithstanding within the body of the note the text “where the claimant is or would have been entitled to old style ESA” (emphasis added).
27. SSWP guidance in M6 is clear:

M6220 This section gives guidance on the effect on entitlement to UC for claimants who were previously not entitled to old style ESA1 but were entitled to NI credits2. The claimant may be treated as having LCW or LCWRA, and may be entitled to the LCWRA element.  

1 UC (TP) Regs, reg 21(1)(b); 2 reg 21(1)(a); SS (Credits) Regs, 
reg 8B(2)(iv), (iva) & (v); 3 UC (TP) Regs, reg 21(8); UC Regs, Part 5;


28. Misinterpretation of F5 could easily be avoided by the inclusion of an additional bullet point 3 as follows:

3. was entitled to NI credits for LCW or LCWRA on the day before the award of UC began

The legislation: why the guidance is misleading and the decision in C’s case are wrong   
29. SSWP in correspondence with Child Poverty Action Group between February and June 2023 did not dispute the below interpretation of the law, however since C has been refused the LCWRA element from the start of [her/his] award, the legislation and case law are set out.

UC (TP) Regs
30. Regulation 21 UC (TP) Regs provides that:
· Where a claimant is entitled to NI credits for LCWRA on the date they make a claim for UC (reg 21(1)(a)), and 
· that claimant is not in receipt of ESA on the date that they claim UC (i.e., neither reg 19 or 21 UC (TP) Regs apply (reg 21(1)(b)), and 
· it has previously been determined for the purposes of ESA that the claimant has LCWRA (reg 21(4)), then
· a WCA is not required (i.e., reg 27(3) Universal Credit Regulations 2013 (“UC Regs” does not apply) (reg 21(4)(a)) and,
· under reg 21(4)(b) the claimant is to be treated as having LCWRA for the purposes of reg 27(1) UC Regs (award to include the LCWRA element) and s.19(2)(a) Welfare Reform Act 2012 (the Secretary of State may not impose any work-related requirements), and
· the LCWRA element is payable from the UC first assessment period (i.e., reg 28 UC Regs ‘Period for which the LCWRA element is not to be included’ does not apply (reg 21(5)(a)) unless the claimant is still within the notional assessment period of 13 weeks, which is not the case for C, or otherwise not entitled under Part 4 UC Regs, which is not the case for C.
· A new WCA may subsequently be carried out under reg 21(8) UC (TP) Regs, this would have the effect of superseding the initial entitlement decision which included the LCWRA element.  

Other claimants with limited capability for work: credits only cases
21.—(1) This regulation applies where—

(a) an award of universal credit is made to a claimant who was entitled to be credited with earnings equal to the lower earnings limit then in force under regulation 8B(2)(iv), (iva) or (v) of the Social Security (Credits) Regulations 1975 (“the 1975 Regulations”) on the date on which the claim for universal credit was made or treated as made (the “relevant date”); and

(b) neither regulation 19 nor regulation 20 applies to that claimant (whether or not, in the case of joint claimants, either of those regulations apply to the other claimant).

(2)  [Clause relating to LCW]

(3) [omitted]

(4) Where, on or before the relevant date, it had been determined that the claimant would have limited capability for work-related activity (within the meaning of Part 1 of the 2007 Act) if he or she was entitled to old style ESA—

(a) regulation 27(3) of the Universal Credit Regulations does not apply; and
(b) the claimant is to be treated as having limited capability for work and work-related activity for the purposes of regulation 27(1)(b)[footnoteRef:7] of those Regulations and section 19(2)(a) of the Act.  [7:  Read as regulation 27(1) see footnote 1] 

(5) Unless the notional assessment phase applied and had lasted for less than 13 weeks at the relevant date, in relation to a claimant who is treated as having limited capability for work and work-related activity under paragraph (4)—

(a) regulation 28 of the Universal Credit Regulations does not apply; and
(b) the LCWRA element is (subject to the provisions of Part 4 of the Universal Credit Regulations) to be included in the award of universal credit with effect from the beginning of the first assessment period.

[…]

(8) Where a claimant is treated, by virtue of this regulation, as having limited capability for work or, as the case may be, limited capability for work and work-related activity, the Secretary of State may at any time make a fresh determination as to these matters, in accordance with the Universal Credit Regulations.
(Emphasis added)

UC Regs
31. Regulation 27(1) UC Regs, which applies under reg 21(4((b) UC (TP) Regs and reg 27(3) UC Regs which does not apply under reg 21(4)(a) UC (TP) Regs provides:

Award to include LCWRA element

27.— (1) An award of universal credit is to include an amount in respect of the fact that a claimant has limited capability for work and work-related activity (“the LCWRA element”).
[…]
(3) Whether a claimant has limited capability for work and work-related activity is determined in accordance with Part 5. 


Caselaw on the application of reg 21 UC (TP (Regs)

32. In JW v SSWP [2022] UKUT 117 (AAC), as in the current case, the DWP decision maker had erroneously applied the general rule that, for most cases, the LCWRA element is only payable with effect from the date three months after the claimant provides a medical certificate.
33. Judge Wikeley held that where a claimant had previously been in receipt of ESA which had ended otherwise than due to a WCA finding (in JW v SSWP because JW’s partner had started work, [in the current case because C inherited capital], that a claimant continues to be entitled to NI credits (whether or not the claimant can demonstrate receipt of those credits) up to the date of a subsequent claim for UC and that this satisfies the conditions under reg 21 UC (TP) Regs for the LCWRA element to be payable from the start of the new UC award. 

“18. Mr Jolley had drawn the Tribunal’s attention to both regulation 21 of the Universal Credit (Transitional Provisions) Regulations 2014 and regulation 8B of the Social Security (Credits) Regulations 1975. However, the Tribunal had found that regulation 21 did not apply as “it has not been shown that the appellant was entitled to NI credits” on the date her universal credit claim was made (statement of reasons, paragraph 24). It appears the Tribunal were looking in vain for some sort of official notification that credits had actually been awarded. But, as Mr Decker agrees, the issue was not whether the Appellant already had a proven entitlement to NI credits, but rather whether she was “entitled to be credited with earnings equal to the lower earnings limit” for the purposes of regulation 8B(2)(a)(iv).”
 
(Emphasis added)

34. Judge Wikeley summarises the effect of the regulations set out above, of direct relevance to the decision in C’s case:

“25… regulation 21(4) applies in the situation where, before the universal credit claim was made, there was a LCWRA determination for the purposes of old-style ESA. In such a case, there is no need for a further LCWRA assessment (‘regulation 27(3) of the Universal Credit Regulations does not apply’). Instead, the claimant is treated as having LCWRA. Regulation 21(5) further provides that in such circumstances regulation 28 of the Universal Credit Regulations 2014 does not apply. Instead, the LCWRA element apples from the outset of the universal credit claim.”

S.17(2) SSA
35. Immediately prior to claiming UC, C was still entitled to be credited with earnings equal to the lower earnings limit on the basis that [s/he] had been determined to have LCWRA on [date]. 
36. This was something that the decision maker was specifically aware of from the fact that [how? e.g., C raised it in his UC journal on a number of occasions from May to August 2025]. 
37. Despite this, and the fact that C had repeatedly requested inclusion of the LCWRA element, the LCWRA element was not included in [her/his] UC award.
38. The decision to award UC without the LCWRA element from the start of C’s UC award is clearly unlawful under reg 21 UC (TP) Regs as confirmed by JW v SSWP. 

Ground 2: Refusal to decide C’s MR request 
39. A request for an MR of the decision which awarded UC without including the LCWRA element from the start of [her/his] award has been made on several occasions by C, the latest occasion being on [date], yet the Secretary of State has persistently refused to accept and consider that application. No notice of the outcome of the application (which would then allow an appeal against the original incorrect decision) has been received. 
40. Decisions on UC claims are made under s.8 SSA 1998 under which the Secretary of State shall “decide any claim for a relevant benefit”. Decisions under s.8 can subsequently be revised under s.9 SSA 1998.
41. C’s right to appeal to the First-tier Tribunal in respect of a s.8 decision, whether or not revised under s.9, derives from s.12 SSA 1998 which includes at s.12(3A) and (3B) provision for regulations to prescribe that “in such cases or circumstances as may be prescribed, there is a right of appeal under subsection (2) in relation to a decision only if the Secretary of State has considered whether to revise the decision under section 9” and that those regulations may specify when the condition for the Secretary of State to have considered a revision is met.
42. The regulations that provide the circumstances and conditions referred to in s.12(3A) & (3B) SSA 1998 are the Universal Credit, Personal Independence Payment, Jobseekers’ Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations 2013 (“UC (DA) Regs”), which provide at reg 7  that before the claimant can appeal to the First-tier Tribunal in respect of a decision on a claim for, or on an award of, benefit, the Secretary of State must have considered an application for a revision of the decision, commonly referred to as ‘mandatory reconsideration’:
Consideration of revision before appeal
7.—(1) This regulation applies in a case where—
(a) the Secretary of State gives a person written notice of a decision under section 8 or 10 of the 1998 Act (whether as originally made or as revised under section 9 of that Act); and
(b) that notice includes a statement to the effect that there is a right of appeal in relation to the decision only if the Secretary of State has considered an application for a revision of the decision.
(2) In a case to which this regulation applies, a person has a right of appeal under section 12(2) of the 1998 Act in relation to the decision only if the Secretary of State has considered on an application whether to revise the decision under section 9 of that Act.
43. C made a request for the decision made under s.8 of the SSA 1998 to be revised under s.9 of the SSA 1998. [S/he] was informed that this decision was not one that was capable of being revised [because [s/he] is awaiting a WCA outcome].
44. All decisions under s.8 of the SSA can be revised under s.9 of the SSA; s9 contains no exclusions for decisions under s.8 for situations where a claimant is awaiting a determination which will not affect her/his entitlement for the period up to that WCA.  Indeed, such an exclusion would be nonsensical.
45. While D cannot be obliged to revise a s.8 decision, e.g. if D considers it to be have correctly made, D is obliged to consider whether or not the decision should be revised when so requested by a claimant under s.9 SSA.  A refusal to give consideration to whether to revise the decision is therefore unlawful.
46. Further, the refusal to consider whether or not to revise the decision under s.9 SSA means that C is prevented by reg 7(2) of the UC (DA) Regs from exercising [her/his] right of appeal under s.12(2) SSA.  The refusal to consider C’s mandatory reconsideration request is therefore in flagrant breach of C’s rights under Article 6 ECHR which guarantee a person the right to a fair and public hearing by an independent and impartial tribunal in a reasonable time in the determination of their civil rights.  

Alternative remedies
47. C is seeking a change to D’s guidance, a remedy not available through the tribunal.
48. C is prevented from appealing the decision in question by the refusal of D to decide [her/his] Mandatory Reconsideration request. Judicial review is therefore the only way for C to challenge the unlawful failure to include the LCWRA element in [her/his] UC award. 

The details of the action that the Defendant is expected to take 

D is requested to:
 
49. Amend the guidance ADM Chapter F5 and  operational guidance ‘Relevant periods for limited capability for work and work related activity’ (V9) to make clear that claimants who are entitled to NI credits on the day they claim UC and who have previously been determined to have LCWRA for ESA, and whose ESA has terminated other than as a result of a WCA finding, are entitled to the LCWRA element from the start of their UC award and that no WCA is required for the LCWRA element to be paid.   
50. Put in place a system which requires decision makers to exercise their duty to make enquiries when deciding claims. In particular, where a claimant was previously in receipt of ESA which has subsequently stopped, to establish whether it stopped due to a WCA finding. If it did not, to establish whether the claimant’s last WCA determined them to have LCW or LCWRA and accordingly if this determined them to have LCWRA, to include the LCWRA element from the start of their UC award. 
51. To revise the decision awarding UC without an LCWRA element so as to include the LCWRA element from the start of [her/his] award.
52. If this is not possible, to provide C with a decision notice advising [her/him] of [her/his] appeal rights. 
53. Compensate C for the poor handling by DWP of [her/his] UC award which has added to [her/his] overall stress and anxiety at a time when [s/he] has been having to deal with ongoing [physical and mental] health problems and financial hardship.  Contrary to DWP’s stated priority of delivering ‘outstanding services to our clients and customers’, C finds himself [6 months] after initially making [her/his] UC claim, still waiting for the LCWRA element. Such poor handling is also contrary to DWP’s customer charter, with its commitments inter alia to understand C’s circumstances and to provide [her/him] with the correct decision and information. 

The details of documents that are considered relevant and necessary
· Claimant’s signed authority 
· All other documents available through C’s Universal Credit online account (Journal and Claimant Commitment). 
ADR proposals
Please confirm in your reply whether D is willing to consider alternative dispute resolution.  
The address for reply and service of court documents
[Advice agency name, address and email here]

Proposed reply date
We expect a reply promptly and, in any event, no later than 4pm on DATE (14 DAYS).  
Should we not have received a reply by this time we will issue proceedings for judicial review without further notice to you.
Yours faithfully

Enc
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