IMPORTANT: the address for service changed in January 2024, as below. 
Please send your letter by post to DWP and by email to the Treasury Solicitor.
Please seek advice from JRProject@CPAG.org.uk if no response is received within 14 days, or consider referring to a solicitor to issue judicial review proceedings, see this CPAG page for more information.  
Delete box before posting 

Only use this letter if your client:
· Claimed Universal Credit following receipt of a migration notice. Was awarded UC including a carer element and a transitional element. 
· Became terminally ill and provided an SR1 to the DWP after 29/01/2025.
· The LCWRA element was included in their UC award, their carer element stopped and their transitional element was eroded to nil (so their UC amount went down).
· Has requested a revision and no response has been received.

This letter assumes (so can be changed)
· Claimant is single
· Claimant has terminal cancer 

Delete box before posting.

This letter challenges:
· DWP failure to decide C’s revision request within a reasonable time, when C is terminally ill and had limited time to feel the benefit of the revision. 
· Failure to apply the decision in MJ v SSWP [2025] UKUT 035 (AAC) which on these facts found it was discriminatory to erode the TE, and
· Discrimination contrary to Art 14 ECHR with A1/P1.

Read whole letter carefully and edit all text in red or [square brackets].  Delete all comments and return text to black before sending.

Always send your letter for review to jrproject@capg.org.uk before sending to DWP.

Delete box before posting.



FREEPOST DWP
Universal Credit Full Service
By post and by email to thetreasurysolicitor@governmentlegal.gov.uk
Our Ref: 
Date: [xx/xx/xx]
Dear Sir or Madam,
Re: 	Proposed claim for judicial review against the Secretary of State for Work and Pensions  by [full name]
We are instructed by [full name] in relation to her claim for Universal Credit (“UC”).  We write in accordance with the Pre-action Protocol for judicial review. Please note that we are requesting your response as soon as possible and in any event no later than 4pm on the date at the end of this letter.
Proposed Defendant:   Secretary of State for Work and Pensions (“SSWP”)
Claimant: 		[full name] (“C”)
NINo: 			[xxxx]
Address:	[xxxx]
Date of Birth:		[xxxx]

Note on the address for Pre-action Protocol correspondence
1. This letter is sent to you because in February 2024 a Senior Lawyer at Decision Making and Debt DWP Legal Advisers, Government Legal Department, Ground Floor Caxton House, Tothill Street, London, SW1H 9NA advised that:
Pre-action correspondence should now be sent directly to DWP, not to DWP Legal Advisers. DWP Legal Advisers is part of the Government Legal Department, not DWP itself. Pre-action correspondence should be sent to the relevant section of DWP. This will normally be the section of DWP responsible for the decision which is the subject of the pre-action correspondence via their usual communication methods. For example if it relates to a particular benefit decision then the pre-action letter should be sent to the address at the top of that letter. 
2. This letter is also sent by email to the Treasury Solicitor as Cabinet Office practice direction ‘Crown Proceedings Act 1947’ (December 2023)[footnoteRef:1] requires: [1:  assets.publishing.service.gov.uk/media/657c891d83ba380013e1b66c/List-of-Authorised-Government-Departments-under-s.17-Crown-Proceedings-Act-1947-15.12.2023.pdf ] 

“All documents required to be served on the Crown for the purpose of or in connection with any civil proceedings by or against the Crown shall, if those proceedings are by or against an authorised Government department, be served on the solicitor, if any, for that department” 
(Emphasis added)

3. The practice direction provides that the solicitor for service in connection with civil proceedings against the Department for Work and Pensions is “The Treasury Solicitor”.
4. The Government Legal Department webpage[footnoteRef:2] further instructs: [2:  gov.uk/government/organisations/government-legal-department ] 

[…]
The email addresses above are for the service of new proceedings only.
They should not be used for letters before action, or pre action protocol correspondence. If sending such documents to GLD please email these to thetreasurysolicitor@governmentlegal.gov.uk 

The details of the matter being challenged
5. C challenges:
a. The unreasonable delay on the part of SSWP in deciding C’s revision request, in respect of SSWP’s decision to fully erode C’s transitional element (“TE”) following the award to C of the limited capability for work and work-related activity (“LCWRA”) element; and 
b. SSWP’s unlawful guidance and operational system, which fails to take account of the decision of MJ v SSWP [2025] UKUT 035 (AAC).
Background facts 	[edit whole section]
6. C claimed UC as a single person [details] and was awarded UC on [date]. C’s UC award, prior to the changes in circumstances detailed below, included a carer element of UC, in relation to the care [s/he] provides for [who], as well as a TE.
7. On [date] C provided an SR1 form completed by [who] confirming that [s/he] is terminally ill with [what] [and is on the palliative care register (enclosed)]. 
8. Consequently, C was accepted as having LCWRA (“LCWRA”) by a decision dated [date], which applied from the assessment period (“AP”) [date]- [date] (notified in a UCD81A decision notice, enclosed). 
9. [bookmark: _Hlk202350116]C’s payment statement for the AP [date]- [date] included the LCWRA element and removed the carer element. D calculated C’s UC on or around [date] in a way that meant that the addition of the LCWRA element fully eroded C’s TE to nil. 
10. The AP [date]- [date] falls wholly after the date of the Upper Tribunal decision in MJ v SSWP [2025] UKUT 035 (AAC), which was decided on 29/01/2025. In that case, Upper Tribunal Judge West found that SSWP’s erosion of the whole TE of a carer following her award of LCWRA was a breach of her Convention rights. 
11. On [date], C’s welfare rights advisor submitted on C’s behalf a request for revision of the SSWP’s decision to fully erode [her/his] TE.
12. On [date], C received the following message on [her/his] UC journal from [name] at [eg, Lisahally Service Centre]: 
“Escalation of Mandatory reconsideration received, allocated to Decision Makers today, decision to be looked at within 3 working days” 
13. On [date], C received the following message on [her/his] UC journal from Karen at Middlesbrough DRS (Virtual) Jobcentre Plus: 
“I am aware of the Upper Tribunal ruling you have mentioned and am currently waiting for guidance from Policy and Legal teams to ensure any customers disputing a decision relating to LCWRA and the carer element/erosion of transitional protection are dealt a consistent approach. 
The matter has been escalated with Policy and I hope to have a response for you as soon as possible.”
14. On [date], C received the following message on [her/his] UC journal, again from [name] at [eg, Middlesbrough DRS (Virtual) Jobcentre Plus]: 
“I apologise for the delay in response to your request for a mandatory reconsideration; I am still awaiting guidance from Legal and Policy and really hope to have an answer for you soon.”
Note on D’s duty of candour
15. As D will be aware, the duty of candour arises as soon as a public authority becomes aware that someone is likely to test or challenge a decision or action. The duty is engaged at every stage of the proceedings, including the pre-action stage, as confirmed in R (HM, KH and MA) v Secretary of State for the Home Department 3 [2022] EWHC 2729 (Admin). 
16. If any guidance, policy or guidelines exists concerning any of the matters raised in the Background section above, for example any guidance from DWP Policy and Legal teams issued to decision-makers following the Upper Tribunal’s judgment in MJ, and including interim guidance such as notices to decision-makers made via the DMA Leeds Noticeboard, we consider that compliance with the pre-action protocol and the duty of candour requires that it be i) disclosed and ii) provided in full for inspection, as part of the response to this letter. 
Relevant law 
17. Regulation 55(2)(c) of The Universal Credit (Transitional Provisions) Regulations provides: 
The amount of the transitional element to be included in the calculation of an award is—
[…]
(c) for the third and each subsequent assessment period, the amount that was included for the previous assessment period reduced by the sum of any relevant increases (as in sub-paragraph (b)).
18. Regulation 55(4) provides:
55 (4) A “relevant increase” is, subject to paragraphs (5) and (5A), an increase in any of the amounts that are included in the maximum amount under sections 9 to 12 of the Act (including any of those amounts that is included for the first time, or included again following a change of circumstances), apart from the childcare costs element.
19. In MJ, Upper Tribunal Judge West found that the erosion of the claimant’s TE at the point at which her needs were recognised by the SSWP to have increased via an award of LCWRA, was discriminatory and a breach of her Convention rights. This is because there was no objective and reasonable justification for the difference in treatment – specifically, the loss of TE - between MJ, a disabled carer, and firstly, a person in MJ’s position who is not a carer who subsequently is awarded LCWRA; and secondly, a person in receipt of TE and LCWRA who subsequently becomes a carer. 
20. The Upper Tribunal found that the reduction of the claimant’s UC award through the full erosion of her TE, when her needs were recognised by the Secretary of State to have increased, was “perverse” (§ 71) and a breach of her Convention rights. As a result, regulation 55(2)(c) and regulation 55(4) of The Universal Credit (Transitional Provisions) Regulations must be interpreted and/or disapplied to avoid the discriminatory outcome, meaning that MJ’s TSDPE should be eroded by the difference between the carer’s element of UC and the LCWRA element of UC, rather than fully eroded.
Grounds for Judicial Review
Ground 1: Unlawful discrimination contrary to s6(1) Human Rights Act 1998
21. The Human Rights Act 1998 incorporates the rights set out in the European Convention on Human Rights (“ECHR”) into domestic British law.
22. Article 14 ECHR provides:
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.
23. Welfare benefits, including universal credit, are a recognised form of property for the purposes of Article 1, Protocol 1.[footnoteRef:3] [3:  See for example Stec & Ors v UK [2005] ECHR 924, (2005) 41 EHRR SE 295, (2005) 41 EHRR SE 18] 

24. Section 3(1) HRA provides: 
So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.
25. Section 6(1) HRA provides: 
It is unlawful for a public authority to act in a way which is incompatible with a Convention right.
26. In all material respects, C is in the same position as MJ was. There is no question, therefore, that the erosion of C’s whole TE when [s/he] suffered a significant deterioration in [her/his] health and became terminally ill is a breach of her Convention rights. Further, by the time SSWP calculated C’s UC in a way that eroded [her/his] TE, the SSWP had decided not to appeal the judgment of the Upper Tribunal in MJ. This means that the SSWP made the unlawful decision to fully erode C’s TE notwithstanding her acceptance of the Upper Tribunal’s judgment.
27. With every day that passes where SSWP has not revised her decision to erode C’s TE – and  where C has not been paid the amount of TE to which [s/he] is owed as a result of this unlawful decision – the breach of C’s rights remains ongoing. 
Ground 2: Unlawful delay in considering the revision request  
28. The Defendant is under a duty to consider all claims for benefit within a “reasonable time” – R(C and W) v Secretary of State for Work and Pensions  [2015] EWHC 1607 (Admin). 
29. The duty to make a decision within a reasonable time applies equally to s.9 of the Social Security Act 1998 (“SSA 1998”) under which shall the Secretary of State may revise a decision, as it does to decisions under s.8 under which the Secretary of State  shall “decide any claim for a relevant benefit”. 
30. What counts as a reasonable time depends on the circumstances, including the impact on the claimant and the complexity of the case.[footnoteRef:4]  [4:  R(C and W) v Secretary of State for Work and Pensions  [2015] EWHC 1607 (Admin)] 


Impact on the claimant
31. As the SSWP has accepted through her award of LCWRA to C, C is terminally ill. C is now receiving palliative care as [her/his] [cancer has been found to be inoperable].
32. SSWP’s delay in deciding C’s revision request is having a severe effect on C’s income and therefore quality of life, at a time when [s/he] is very nearly at the end of [her/his] life. Not only has C’s benefit income decreased due to the loss of [her/his]  entire TE at a point when [her/his] needs have increased, the delay is also exacerbating C’s stress and anxiety, with effects on [her/his] already deteriorating physical and mental health.	Comment by Claire Hall: Note to adviser - please check and edit this depending on the impact on C
33. It is important to note that SSWP accepted that C was terminally ill for the purposes of being awarded LCWRA on [date]. In other words, the SSWP decided that C might not live longer than 12 months from that date. [Two] months have now passed. Over [7 weeks] has passed since the request for revision was made. Should SSWP delay her decision much longer, C may die having never had these breaches of her Convention rights remedied. The fact that there is an ongoing breach of C’s human rights is itself a factor towards the delay being clearly unreasonable.  

Non-complex case/all information available
34. As mentioned above, SSWP’s decision to erode the whole of C’s TE happened after the UT handed down its judgment in MJ. This not a complex case and there is no reason for the delay. 
35. It should be straightforward for the Secretary of State to revise C’s award – yet it has been over [7 weeks] since her revision request was submitted. The sole reason for the delay, as indicated in SSWP’s communications to C on [her/his] UC journal dated [date] and [date], is the failure of SSWP’s Policy and Legal teams to issue guidance implementing MJ, nearly [five months] after judgment was handed down by the Upper Tribunal. 
36. The fact that the SSWP’s Legal and Policy teams have not yet issued guidance to decision-makers as to how to comply with the judgment in MJ does not discharge the SSWP of her duty to make a decision on C’s revision request in a reasonable time. The delay in implementing a judgment relating to breaches of the Convention also severely undermines the rule of law. Even if there are cases other than C’s that require more complex consideration and guidance to decision-makers on how to deal with them, that does not preclude the SSWP from taking a decision in C’s individual case, which is squarely ‘on all fours’ with MJ’s case. 

Purpose of mandatory reconsideration process
37. Finally, of relevance to the circumstances and therefore what constitutes a reasonable or unreasonable delay is, the statutory purpose for introducing the mandatory reconsideration process. According to the Government’s consultation paper, the stated purpose “to deliver timely, proportionate and effective justice for claimants, make the process for disputing a decision fairer and more efficient”[footnoteRef:5] (emphasis added). [5: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/220473/mandatory-consideration-consultation.pdf] 

38. C considers that her case is a straightforward application of the MJ judgment to her facts, and therefore that an appeal should not be necessary. Notwithstanding this, SSWP’s ongoing delay in deciding C’s revision request is frustrating her appeal rights in a situation where she has limited time left to live, much less exercise her appeal rights should they arise and if she so chooses. This clearly fails to deliver on the stated purpose of the mandatory reconsideration process and is therefore unlawful.
The details of the action the defendant is expected to take
· The Secretary of State should revise the decision to erode C’s whole TE immediately and from [date] in consideration of the delay already suffered and make an urgent same-day payment of the arrears arising from that revision.
· Award C, a vulnerable person, HRA damages for the financial loss as well as suffering and distress caused by the DWP’s prolonged breach of C’s right not to be discriminated against. 
· The Secretary of State should immediately issue guidance to DWP decision-makers to implement the MJ judgment to remedy ongoing, and avoid future, breaches of Convention rights and within 3 days of the change, confirm to C’s advisers that this has been done

The details of documents that are considered relevant and necessary
Please find enclosed copies of the following documents:
· Signed form of authority. 
· Copies of C’s SR1 form, UCD81A decision notice dated [date] and journal notes 
All other relevant documents available via C’s online UC journal.
ADR proposals
Please confirm in your reply whether the Defendant is willing to consider alternative dispute resolution.  
The address for reply and service of court documents
[adviser name, advice agency address, and email]
Proposed reply date
We expect a reply promptly and in any event no later than [date] (7 days)  This is less than the usual 14 days.  However, we consider this shortened timeframe to be entirely appropriate given that SSWP has already been made aware of the Claimant’s situation and had opportunity to remedy this, and the matter is not complex.	Comment by Jun Pang: Note to adviser: update to date that is 7 days from date the letter is sent
If you consider that you require 14 days from the date of this letter to reply, please immediately inform us in writing, giving full reasons. Should we not have received such a request for further time nor a substantive reply by the given deadline our client will seek representation to issue proceedings for judicial review without further notice to you.
Yours faithfully
[ADVISER]
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