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	First-tier Tribunal 
(Social Entitlement Chamber)

	Tribunal Ref: [REFERENCE]


BETWEEN
	[FIRST NAME] [LAST NAME]
	Appellant

	-and-
	

	Secretary of State for Work and Pensions
	Respondent


_______________

Reply for appellant
_______________

Decision appealed and outcome sought
1. [FIRST NAME] [LAST NAME] (“A”) appeals against the decision of the Secretary of State for Work and Pensions (“the SSWP”) dated [DECISION DATE] to the effect that he was not entitled to Universal Credit (“UC”).
2. On behalf of A, it is submitted that the appeal should be allowed because A is permitted to claim UC despite being aged [AGE – EITHER 16 OR 17]
Background facts

3. A is now [AGE – EITHER 16 or 17]. A is not in education. A has [DESCRIBE ILL HEALTH AND/OR DISABILITY].  

4. [DATE]:A claimed UC.  At that time A was homeless although he has since moved back to live with his mother.
5. [DATE]:A attended a meeting at his local Jobcentre Plus (“JCP”).  He provided evidence of his identity and a fit note covering a period [DATES OF FIT NOTE] (i.e. covering a period which includes [DATE] - the final day of what would have been his first assessment period (“AP”)).  A note was later added to his UC online journal (“his journal”) stating that this fit note had been accepted.

6.  [DATE]:A attends a second appointment at JCP.  JCP staff tell him that because he is no longer homeless he will not be entitled to UC.  

7. [DATE]: SSWP issues a decision notice stating that A is not entitled to UC because he does not fall into an exception to the requirement to be aged 18 or over.  The decision notice states ‘with regard to Exception 2 (awaiting an Assessment for LCW), a Referral to our Healthcare Provider for a Work Capability Assessment to determine if a person is not fit for work can only be made where a claim to UC has already been successful’ [EDIT AS APPROPRIATE].
8. A and his mother have been struggling since the child benefit and child tax credit that his mother received in respect of him were stopped:
8.1. [BRIEFLY EXPLAIN THE IMPACT ON A]

8.2. [HAVE THE FAMILY HAD TO CUT BACK ON FOOD, HEATING, ETC]

8.3. [HAS THERE BEEN ANY IMPACT ON HEALTH]

8.4. [EXPLAIN OTHER IMPACTS]  
The problem
9. The requirement to be aged 18 or over is found in s.4(1)(a) of the Welfare Reform Act 2021 (“the WRA”).  S.4(2) and specifically (3) allow for regulations to be made providing for exceptions to that requirement.  Such regulations, which instead provide for a minimum age of 16, are at reg.8 of the Universal Credit Regulations 2013 (“the UC Regs”).

10. At the date of A’s first UC claim he fell under reg.8(1)(g) of the UC Regs (being without parental support).  However, a change in A’s circumstances (having moved back in with his mother) meant that he no longer fell under that exception at the date of the decision on his first UC claim or at any point during his second UC claim.

11. D incorrectly determined A did not fall into the other exceptions, or alternatively simply failed to consider whether he could benefit from the other exceptions.  SSWP fell under reg.8(1)(b) UC Regs as he was, and still is, awaiting an assessment under Part 5 of the UC Regs to determine whether he had limited capability for work (“LCW”) and had provided a medical certificate stating that he was not fit for work.  

The grounds

‘Awaiting an assessment’ – SSWP’s  approach is unlawful
12. D has misdirected herself as to the conditions required in order to fall under reg.8(1)(b) UC Regs.  SSWP appears to have confused ‘awaiting an assessment to determine LCW’ (the condition in reg.8(1)(b)) with having been referred for a medical examination (which is not the condition in reg.8(1)(b)). It may well be the case, as the official who wrote the journal entry 14/10/2021 averred, that SSWP’s  computer system does not allow a referral to medical services to be made unless an award of UC is in place. However, the question of whether or not a person is “awaiting an assessment” is not a question of whether there is an extant referral to medical services. That is because the assessment under Part 5 of the UC Regs is something done by the Secretary of State (making the decision as to whether or not a claimant has LCW) and not the process of having a medical examination which the Secretary of State might decide is needed in order to gather the evidence to conduct the assessment. That was confirmed by UTJ Jacobs in SSWP v RM [2014] UKUT 42 (AAC). There UTJ Jacobs was considering specifically the meaning of “assessment” within the context of employment and support allowance, but the same must apply with the similarly structured UC provisions. The Judge held:

16. It is time, then, to consider whether that argument is right. It depends on the meaning of assessment. Mr McKendrick argued that this meant the medical examination that is performed on behalf of the Secretary of State by ATOS. I do not accept that. Regulation 19(1) is satisfied if the Secretary of State determines on the basis of a limited capability for work assessment that the claimant is incapable of work. The argument is that there is a difference between the determination and the assessment. I accept that the wording of regulation 4(2) as it stands suggests that there is such a difference. But I do not accept that assessment necessarily equates with a medical. For one thing, it is possible for a person to be assessed without a medical by being waved through. If this were the only point, it would be possible to adjust the argument so that assessment meant assessment by ATOS with or without a medical. But this is not the only point. 

17. [….] 

18. Decisions on employment and support allowance are made by the Secretary of State: section 8 of the Social Security Act 1998. A decision may be made up of a number of components. Section 17(2) of that Act refers to them as ‘any finding of fact or other determination embodied in or necessary to … a decision’. The Regulations use the same language to draw the same distinction.[…]

19. Decisions are taken in the name of the Secretary of State by decision-makers. They base their decisions on evidence and information. […]

20. Against this background of the decision-making process, it is possible to see how regulation 19(2) fits in. An assessment is, to summarise, an assessment of the extent to which a claimant’s physical and mental condition restricts or prevents performance of the activities in Schedule 2. That is something that requires findings of fact and they can only be made by the decision-maker. This leads to the conclusion that the assessment is undertaken, or at least completed, by the decision-maker, not the health care professional.[….] 
13. A had provided a fit note which stated that he was not capable of work. That fit note plainly raised the question of whether or not A had limited capability for work and therefore SSWP should have begun the process of considering whether A had LCW (so A was or should have been waiting for the assessment at this point).

14. It does not matter whether or not he had, or would have, been referred for a medical examination as that is not the requirement of reg.8(1)(b).  Reg.8(1)(b) requires that someone is awaiting an assessment to determine whether they had LCW. A was, at all times during the currency of his claim, awaiting an assessment to determine whether he had LCW and so fell under reg.8(1)(b).  

The only alternative is still unlawful
15. Even if the statement by the official deciding the case on SSWP’s  behalf, in the letter of 14/10/2021, that A’s entitlement depended on a WCA referral having been made were correct (which it is not) then refusing to investigate whether A had LCW before deciding his claim would directly contradict SSWP’s  stated position in an earlier case.  Reg.8(1)(a) allows for a 16 or 17 year old to be awarded UC if they have LCW. Accordingly, if (as is not accepted) A did not fall within reg.8(1)(b) on the grounds he was not awaiting an assessment for LCW then it remained the case that A would be entitled if he in fact had LCW. Therefore, in order to determine the claim SSWP would have been required to determine A’s LCW status.

16. A’s case is analogous to those of the claimants in R (Kauser and JL) v SSWP (CO/987/2020, 7 October 2020).  On 06/10/2020 Fordham J declared, with the agreement of the parties, that the Secretary of State had acted unlawfully in the cases of Kauser and JL. He quashed the Government’s decisions which had refused the Claimants’ benefit claims.  In an annex to the Order
, agreed between the parties, it was stated that:

2. The claim challenged the Defendant’s interpretation of reg.14(b), as expressed through her written policy guidance to decision makers and applied to the Claimants.  The Defendant’s interpretation was that only claimants who had on claiming UC already been determined to have limited capability for work (“LCW”) could qualify for the exemption to the general rule that a person receiving education is not entitled to UC.

3. Thus both Claimants, who were receiving education, were entitled to a relevant disability benefit, and asserted LCW, were refused UC without any investigation of whether they had LCW.

[…]

9. The Parties agree that, upon the claimants claiming universal credit, the Secretary of State was required to determine whether they had limited capability for work […] by conducting a work capability assessment.

12. Accordingly, the failure to refer the claimants for a work capability assessment […] to determine whether they had limited capability for work  breached the then regulation 14(b) of the Regulations […]
17. A’s UC entitlement is, like that of Kauser and JL, dependent on whether or not he falls into an exception to a general rule – in A’s case an exception to the requirement to be 18 or over and in Kauser and JL’s cases an exception to the requirement not to be in education.  Whether or not A falls into the exception depends, as with Kauser and JL, on whether or not he has LCW (for reg. 8(1)(a)). SSWP’s  contention that A must already have been determined to have LCW in order to be entitled to UC and her refusal to assess whether or not A has LCW before deciding his claim is directly analogous to SSWP’s  actions in the cases of Kauser and JL.  

18. D accepted that her actions in the cases of Kauser and JL were unlawful and in breach of reg.14. SSWP’s  actions in A’s case are likewise unlawful and are in breach of reg.8.

19. In A’s case, SSWP has refused to make an award of UC to A on the ground that he does not meet a basic condition of entitlement. A differs from the cases of Kauser and JL in that he also had an entitlement if he was awaiting assessment for LCW. Given that, in order to refuse A’s claim, SSWP would need to be satisfied that A did not in fact have LCW (per Kauser and JL), then it must logically follow that A was, or should have been, awaiting an assessment to see whether or not he had LCW: ergo A must have, or should have, met the condition in reg. 8(1)(b)). But even if that were not the case the decision would still be incorrect as the SSWP would have unlawfully failed to ask herself, or to investigate, whether A is exempt from that condition of entitlement on the ground that he has LCW.  In failing to do so SSWP has unlawfully failed to fully investigate A’s UC claim.
Conclusion

20. The Tribunal is requested to revise the decision of [DATE] and award UC.
{CASEWORKER NAME AND ORGANISATION]
[DATE]
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