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	In the matter of an appeal to the 
First-tier Tribunal (Social Entitlement Chamber)

	Tribunal Ref: [REFERENCE]


BETWEEN
	Ms. [NAME]
	Appellant

	-and-
	

	Secretary of State for Work and Pensions
	Respondent


_______________

Reply for appellant
_______________

Decision appealed and outcome sought
1. [NAME] (‘A’) appeals against the Secretary of State for Work and Pensions’ (‘the SSWP’) decision of 10/06/2021.  The decision included a determination that the Universal Credit (‘UC’) transitional severe disability premium element (‘TSDPE’) should be ‘eroded’ as a result of an increase in A’s housing costs element (‘HCE’). The increase to the HCE was caused by the removal of the under-occupancy deduction (‘the bedroom tax’) due to A’s need for an overnight carer.
2. On behalf of A, it is submitted that the appeal should be allowed because the erosion of transitional protection in these circumstances is discriminatory and the tribunal must, therefore, disapply the regulation resulting in the discriminatory outcome.
Relevant Facts
3. The relevant facts are as follows:
Prior to 10/01/2018: A was in receipt of Employment and Support Allowance (‘ESA’) which had a Severe Disability Premium (‘SDP’) included in the calculation of the benefit. A lived alone.  A was, at this time, living at [ADDRESS 1]. and had housing costs of £500 per month [26-44].
10/01/2018: A claimed UC, the UC Assessment Periods (‘APs’) therefore run from the 10th to the 9th of each month.
10/09/2019: A is awarded a transitional SDP amount (‘TSDPA’) with effect from 10/01/2018. A was, by this time, living in a flat at [ADDRESS 2] [47-49].
14/10/2020: A’s TSDPA is, from ‘conversion day’, treated as a TSDPE and is to be treated as such in all subsequent APs.  By this time A was living in a flat at [ADDRESS 2], and had housing costs of £700 per month. Due to the application of the single room rate of the local housing allowance (‘LHA’) A only had an HCE of £598.51 included in the calculation of A’s UC award [61-64].
20/04/2021: A moved to [ADDRESS 3], the move meant that A had two bedrooms and had housing costs of £707.16 per month.  Due to the application of the bedroom tax A only had an HCE of £608.16 included in the calculation of A’s UC award [74].
23/04/2021: A notified the SSWP that A had moved house.
10/05/2021: The SSWP decided that A’s UC HCE for the AP of 10/04/2021 – 09/05/2021 was to be calculated with a bedroom tax reduction applied.
10/06/2021: The SSWP decided that: 
a) the bedroom tax reduction could, from the AP of 10/05/2021-09/06/2021, be removed from the calculation of A’s UC HCE due to A no longer under-occupying the property as A satisfied the overnight care condition; but that
b) the increase in the UC HCE was a ‘relevant increase’ in the amount included in the UC maximum amount and so the TSDPE was to be reduced by the amount of the relevant increase;

As a result of these determinations the SSWP refused to supersede A’s award and there was no change to A’s UC award as a result of ceasing to under-occupy the property due to meeting the overnight care condition.
14/06/2021: A requested an MR of the refusal to supersede A’s award.
12/07/2021: A began to be entitled to Housing Benefit (‘HB’) after taking up an offer of care and support and so A’s accommodation fell under the definition of ‘supported accommodation’.  Housing costs for supported accommodation are met through HB rather than UC. 
10/08/2021: A’s UC award was superseded to remove the UC HCE from the calculation of the award from the AP of 10/07/2021-09/08/2021.

27/08/2021: The SSWP refused to revise the 10/06/2021 refusal to supersede A’s award
04/10/2021: A lodged an appeal.  
Relevant law 
The size criteria, overnight care condition, and the bedroom tax
4. The UC HCE is calculated according to the number of bedrooms it  is reasonable for the renter to occupy (para.8 of sch.4 Universal Credit Regulations 2013 (‘the UC Regs’)):
Size criteria applicable to the extended benefit unit of all renters

8.—(1) In calculating the amount of the renter's housing costs element under Part 4 or 5 of this Schedule, a determination is to be made[…] as to the category of accommodation which it is reasonable for the renter to occupy, having regard to the number of persons who are members of the renter's extended benefit unit […]
5. A lived alone and so, prior to 10/06/2021, was entitled to one bedroom under para.10 of sch.4 UC Regs. However, para.10 goes on to state that, in determining the number of bedrooms to which a renter is entitled, any entitlement to an additional bedroom in accordance with para.12 of the schedule must also be taken into account.
6. From 10/06/2021 A qualified for an additional room due to satisfying the overnight care condition in para.12 of sch.4 UC Regs:
Additional room
12.—(A1) A renter is entitled to an additional bedroom if one or more of the following persons satisfies the overnight care condition (see sub-paragraph (3))—

(a)the renter
[…]

[…]

(3) A person satisfies the overnight care condition if—

(a)they are in receipt of—

(i)the care component of disability living allowance at the middle or highest rate;

(ia)the care component of child disability payment at the middle or highest rate in accordance with regulation 11(5) of the DACYP Regulations;

(ii)attendance allowance; or

(iii)the daily living component of personal independence payment;

(b)one or more persons who do not live in the renter’s accommodation are engaged to provide overnight care for the person and to stay overnight in the accommodation on a regular basis; and

(c)overnight care is provided under arrangements entered into for that purpose.

[…]

7. Para.36 of sch.4 UC Regs states that an under-occupancy deduction is to be made where the number of bedrooms in the accommodation exceeds the number of bedrooms to which the renter is entitled. From the AP of 10/05/2021-09/06/2021 onwards A’s bedroom entitlement did not exceed the number of bedrooms in the accommodation and so no under-occupancy deduction was included in the calculation.
Overnight care condition operates to avoid discrimination

8. In Burnip, Trengove and Gorry v Birmingham City Council & Anor [2012] EWCA Civ 629 the Court of Appeal considered the size criteria for the LHA rules in the private rented sector, criteria that are essentially identical to those used for bedroom tax purposes.  The Court held that the appellants had shown that they had been subject to discrimination and that the SSWP had failed to justify the discriminatory effect of the statutory criteria.  The Court granted declaratory relief and noted that, in so far as the Burnip and Trengove cases were concerned, the Regulations had been amended as from 1 April 2011.
9. Burnip was helpfully summarised by Lord Toulson in Daly & Ors, R (oao) (formerly known as MA & Ors) v SSWP [2016] UKSC 58 as follows:
19. Parts of Reg B13 in its current form owe their origin to the decision of the Court of Appeal in Burnip v Birmingham City Council [2012] EWCA Civ 629; [2013] PTSR 117. This arose from a provision in Reg 13D(3) of the Housing Benefit Regulations 2006 […], in similar terms to Reg B13(5). The court heard appeals in three cases. In Burnip and a second case the claimants were adults with disabilities who required the presence of a carer throughout the night. By the time that the matter reached the Court of Appeal, there had been a legislative amendment which met those cases (by allowing an additional bedroom where the claimant or claimant’s partner required overnight care). […]
20. The court held that in each case there had been discrimination under article 14, because Reg B13 had a disparate adverse impact on persons with disabilities, and that the discrimination had not been justified. The court recognised that DHPs had a valuable role to play but it did not consider that they provided an adequate response to the problem in the types of case with which the court was concerned. The reasons for the court’s decision that the discrimination was not justified were given by Henderson J, with whom Maurice Kay LJ (para 23) and Hooper LJ (para 25) agreed. Henderson J emphasised (para 64) that he was not suggesting a general exception from the normal bedroom test for disabled people of all kinds. The exception, he said, was sought only for a very limited category of claimants, namely those whose disability was so severe that an extra bedroom was needed for a carer to sleep in […]. He observed that such cases were by their nature likely to be relatively few in number, easy to recognise, not open to abuse and unlikely to undergo change or need regular monitoring. He added that the fact that Parliament had now legislated for cases like that of Mr Burnip could be viewed as recognition by Parliament of the justice of such claims. […]
10. The tribunal will note Henderson J’s final comment as to the SSWP’s actions, legislating for the provision of an additional bedroom for claimants meeting the overnight care condition, indicating a recognition of the justice of Mr. Burnip and Ms. Trengrove’s claims and the proportionate cost and nature of the remedy.

11. Para 12 of Sch 4 UC Regs 2013 in providing for an additional bedroom for those disabled adults who satisfy the overnight care condition give effect to the ruling in Burnip for the purposes of the HCE in UC.
Transitional protection for severely disabled UC claimants
12. Sch.6(3) of the Welfare Reform Act 2012 (‘the WRA’) provides the SSWP with regulation making powers such that regulations may provide that when making an award of UC the SSWP may ensure that the amount of the award is not less than the amount to which the person would have been entitled under the terminated award.  However, it became apparent that the government only planned to make this ‘transitional protection’ available to people who had been subject to ‘managed migration’ (being required to move onto UC by DWP) and would not make this protection available to those that had ‘naturally migrated’ to UC (moving onto UC as a result of a change in their circumstances).
13. R (TP and AR) v SSWP [2018] EWHC 1474 (Admin) (a subsequent appeal by the SSWP was rejected in R (AR & SXC) v SSWP [2020] EWCA Civ 37) concerned two claimants previously in receipt of legacy benefits who had to claim UC after moving house to a UC area.  The claimants experienced a sharp and sudden drop in their income as a result of claiming UC and could not benefit from any transitional protection as they had naturally migrated to UC. Lewis LJ held that the UC implementing arrangements had given rise to unlawful discrimination.

14. In anticipation of the judgment in R(TP & AR) v SSWP the then SSWP announced
 that severely disabled claimants naturally migrating to UC would receive transitional protection.  After some back and forth the UC (Managed Migration Pilot and Miscellaneous Amendments) Regulations (SI 2019/1152) introduced a system of transitional protection by adding a schedule 2 to the Universal Credit (Transitional Provisions) Regulations 2014 (‘the TP Regs’).  Sch.2 of the TP Regs was later amended for awards beginning after 27/01/2021 – those amendments are not applicable in this case (reg.3 of the UC (TP) (Claimants previously entitled to a severe disability premium) Amendment Regulations (SI 2021/3)).

15. The transitional protection paid to A, in the form of a TSDPA and then, from the conversion day, in the form of a TSDPE, was to ensure that A’s award was not less than the amount to which A would have been entitled under the, now terminated, legacy awards.

The erosion of transitional protection for severely disabled UC claimants

16. The relevant version of sch.2 of the TP Regs includes the following provisions regarding the ‘erosion’ of the transitional element:

5. In the first assessment period that begins on or after the conversion day, the calculation of the award is to include the amount of the transitional SDP payment as if it were the initial amount of a transitional element calculated under regulation 55(1).

6. In respect of each subsequent assessment period, the award is to be treated, for the purposes of regulation 55(2) (adjustment where other elements increase), regulation 56 (circumstances in which transitional protection ceases) and regulation 57 (application of transitional protection to a subsequent award), as if the transitional SDP payment had been converted into a transitional element.
17. Of relevance to A’s case is reg.55(2)-(4) of the TP Regs which, from the second AP onwards, ‘erodes’ transitional protection in the event of a relevant increase being made to an award:

(2) The amount of the transitional element to be included in the calculation of an award is—

(a)for the first assessment period, the initial amount;

(b)for the second assessment period, the initial amount reduced by the sum of any relevant increases in that assessment period;

(c)for the third and each subsequent assessment period, the amount that was included for the previous assessment period reduced by the sum of any relevant increases (as in sub-paragraph (b)).

(3) If the amount of the transitional element is reduced to nil in any assessment period, a transitional element is not to apply in the calculation of the award for any subsequent assessment period.

(4) A “relevant increase” is an increase in any of the amounts that are included in the maximum amount under sections 9 to 12 of the Act (including any of those amounts that is included for the first time), apart from the childcare costs element.
‘The Act’ (defined in reg.2 of the TP Regs as ‘the WRA’) provides, in s.11, for the housing costs element in UC. The increase to the housing costs element in A’s award, due to meeting the overnight care condition and no longer having the BEDROOM TAX applied, was therefore a relevant increase.  The relevant increase was £102.33.  The relevant increase therefore eroded A’s TSDPE by £102.33 so that the TSDPE was worth just £8.02.

Discrimination
18. A submits that the erosion, under reg.55(2) of the TP Regs, of the transitional SDP element previously applied to the UC award is discriminatory and contravenes A’s rights under article 14, read with article 1 of the first protocol (“A1P1”), of the European Convention on Human Rights (“ECHR”).
Ambit

19. Benefit entitlement falls within the ambit of A1P1, see Stec v United Kingdom [2005] ECHR 924.

Status

20. A submits that they have been subject to Thlimmenos discrimination – in eroding A’s TSDPE the SSWP has failed to treat A, a severely disabled person that meets the overnight care condition, differently compared to a person whose situation is significantly different.
Thlimmenos discrimination

21. The European Court of Human Rights, in the case of JD and A v The United Kingdom [2019] ECHR 753, provided a helpful explanation of the general principles of Thlimmenos discrimination:
84.  […] The right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention is also violated when States, without an objective and reasonable justification, fail to treat differently persons whose situations are significantly different (see Thlimmenos, cited above, § 44; Runkee and White v. the United Kingdom, nos. 42949/98 and 53134/99, § 35, 10 May 2007; D.H. and Others v. the Czech Republic, cited above, § 175; Eweida and Others v. the United Kingdom, no. 48420/10, 15 January 2013; and Kurić and Others v. Slovenia [GC], no. 26828/06, § 288, ECHR 2012). […]
22. The tribunal will note that the erosion of the TSDPE as a result of reg.55(2) of the TP Regs applies to everyone in receipt of TSDPE who has experienced a relevant increase.  Erosion applies without any distinction by reference to the characteristics of the claimant, such as disability or the need for overnight care.  A has been treated in the same way as other recipients of TSDPE. The question to be examined is whether there has been a discriminatory failure to make an exception for A on the basis that A’s circumstances were significantly different from those of other severely disabled recipients of the TSDPE who had also been subject to erosion of the element.
23. A has been particularly prejudiced because, despite recognition that applying the bedroom tax to A would result in discrimination due to the need for overnight care – a recognition which the overnight care exemption operates to avoid, the removal of the bedroom tax to avoid that discrimination has, itself, meant that the TSDPE has eroded.  This can be distinguished from the case of another severely disabled claimant, not requiring overnight care, whose UC HCE increases for some other reason unrelated to the provision of an exception to discrimination – such as no longer being subject to the bedroom tax due to having a non-dependent move into their spare room. 
24. As in the case of Burnip (as summarised by Lord Toulson in Daly – see above at §9) a Discretionary Housing Payment (‘DHP’) would not provide an adequate response to the problem (indeed, no DHP could be paid given that A already receives maximum UC HCE - §25 R(Gargett) v Lambeth LB [2008] EWCA Civ 1450). As in Burnip the exception is sought only for a very limited category of claimants, namely those whose disability is so severe that an extra bedroom was needed for a carer to sleep in,  such cases being relatively few in number, easy to recognise, not open to abuse and unlikely to undergo change or need regular monitoring. As was noted in Burnip, the fact that Parliament had legislated for to avoid discrimination against people requiring overnight care could be viewed as recognition by Parliament of the justice of such claims.

Justification

25. What has to be justified is not why the transitional protection is eroded over time but why no exemption from that erosion is provided for A where a relevant increase is brought about as a result of  the very need to avoid discrimination.
26. Using the approach in Thlimmenos v Greece (§46), the Tribunal needs to consider whether the failure to treat A differently from others in receipt of the TSDPE, but where a relevant increase in their UC amount is not itself to avoid discrimination, pursues a legitimate aim. We are not aware of any such legitimate aim. 

27. Even if such a legitimate aim existed, the failure to provide an exemption for A to the erosion of TSDPE would need to be a proportionate means of achieving that aim.  Given that the lack of exemption means that A does not practically benefit from the exception to the bedroom tax for those requiring overnight care, itself introduced to avoid discrimination, it is submitted that the lack of exemption is not proportionate.
28. In summary, A is not aware of any justification for the failure to provide an exception to the blanket erosion of the TSDPE, even in cases, such as hers, in which the cause of the erosion is due to being excepted from the blanket application of the bedroom tax (an exception which was, itself, introduced to avoid discriminating against those requiring overnight care).  A notes that the European Court of Human Rights goes on to state, in JD and A, that:

88.  […] as the Court has stressed in the context of Article 14 in conjunction with Article 1 Protocol 1, although the margin of appreciation in the context of general measures of economic or social policy is, in principle, wide, such measures must nevertheless be implemented in a manner that does not violate the prohibition of discrimination as set out in the Convention and complies with the requirement of proportionality (see Fábián, cited above, § 115, with further references). Thus, even a wide margin in the sphere of economic or social policy does not justify the adoption of laws or practices that would violate the prohibition of discrimination. […]
Discrimination remedy

29. A submits that a determination that the TSDPE should be eroded would result in a discriminatory outcome and the remedy is to disapply provisions to avoid that outcome.
30. In RR v SSWP [2019] UKSC 52 the Supreme Court held that a tribunal must, where it is possible to do so, disregard a provision of subordinate legislation which results in a breach of a right under the ECHR.
27.Although the majority of the Court of Appeal in Carmichael (CA) accepted the arguments of the Secretary of State, in my view Leggatt LJ was entirely right to accept  the  arguments  of  the  appellant.  There is nothing unconstitutional about a public authority, court or tribunal disapplying a provision of subordinate legislation which would otherwise result in their acting incompatibly with a Convention right, where this is necessary in order to comply with the HRA. Subordinate legislation is subordinate to the requirements of an Act of Parliament.  The HRA is an Act of Parliament and its requirements are clear.

[…]

32.As that great judge, Lord Bingham of Cornhill, put it in Attorney General’s Reference (No 2 of 2001)[2003] UKHL 68; [2004] 2 AC 72,92, “I cannot accept that it can ever be proper for a court, whose purpose is to uphold, vindicate and apply the law, to act in a manner which a statute (here, section 6 of the Human Rights Act 1998) declares to be unlawful”.
31. The SSWP concedes that this approach is appropriate in other cases.  For example, in SK and LL v SSWP [2020] UKUT 145(AAC) the SSWP made submissions to the Upper Tribunal inviting UTJ Church to disapply a regulation which contravened art.14 ECHR read with A1P1.

32. In this case the FTT would be able to avoid the discriminatory outcome by disapplying reg.55(2) UC Regs so that the TSDPE does not erode as a result of A no longer being affected by the bedroom tax.   As the disapplication of reg.55 can avoid the discriminatory outcome the FTT has no alternative but to disapply it.
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