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	In the First-tier Tribunal
(Social Entitlement Chamber)

	Tribunal Ref: [REFERENCE]


BETWEEN
	[FIRST NAME] [LAST NAME]
	Appellant

	-and-
	

	Secretary of State for Work and Pensions
	Respondent


_______________

Grounds for appeal
_______________

Decision appealed and summary
1. [FIRST NAME] [LAST NAME] (‘A’) appeals against the decision, dated [DATE OF DECISION], of the Secretary of State for Work and Pensions (‘SSWP’) which refused her/him Universal Credit (“UC”) from [DATE OF CLAIM].  The SSWP refused the claim on the ground that A was receiving education.  A challenges this on the basis that s/he was not ‘receiving education’ as defined in the regulations.
Relevant Facts
2. A is aged 20 and receives the enhanced rate of the Daily Living Component (‘EDL’) and enhanced rate of the Mobility Component (‘EM’) of Personal Independence Payment (‘PIP’).  A’s appointee for benefit purposes is [APPOINTEE FIRST NAME] [LAST NAME], her/his mother.

3. A’s conditions have a severe impact on her/his life, much of which is described in the appeal form.  A has [HEALTH CONDITIONS & DISABILITIES].  More detail can be found in the appeal form [PAGE] 
.
4. A attends a full time college course.  A is studying for a Level 2 Diploma in [SUBJECT] – this is the academic equivalent of [INSERT LEVEL OF EDUCATION]
.  
5. [DATE OF CLAIM] – A’s appointee claimed UC on behalf of A, at the time of the claim A is aged 20.  A’s appointee asked that A’s work search be turned off until a work capability assessment had taken place [PAGE].
6. [DATE] – A provided a fit note which ran for 6 months from [START DATE OF FIT NOTE] [PAGE] 
7. [DATE] at 2pm – The SSWP booked a first commitments appointment for A for [DATE] [PAGE].

8. [DATE OF DECISION] at 4.05pm – The SSWP decided that A was not entitled to benefit on the basis that A was receiving education.

9. [DATE OF REVISION REQUEST]– A requested a revision of the decision.
10. [DATE OF MRN]– The SSWP refused to revise the decision and issued A with a mandatory reconsideration notice (‘MRN’).
11. [DATE APPEAL SUBMITTED]– A appealed the decision.  
12. [DATE APPEAL BUNDLE SENT TO A] – The SSWP sends A’s appointee the bundle of papers prepared for the appeal.  
Relevant law
Receiving education

13. One of the basic conditions of entitlement for UC is that a claimant must not be receiving education (s.4(1)(d) Welfare Reform Act 2012 (‘the WRA’)).

14. Reg.12 of the UC Regs defines ‘receiving education’ for the purposes of s.4(1)(d) of the WRA.  The relevant parts of the regulation are as follows:

Meaning of “receiving education”

12.— (1) This regulation applies for the basic condition in section 4(1)(d) of the Act (not receiving education).

(1A) A qualifying young person is to be treated as receiving education, unless the person is participating in a traineeship relevant training scheme.

(1B) […]

(2) Except in circumstances where paragraph (1A) applies “receiving education” means—

(a) undertaking a full-time course of advanced education; or

(b) undertaking any other full-time course of study or training at an educational establishment for which a student loan or grant is provided for the person's maintenance.

(3) In paragraph (2)(a) “course of advanced education” means—

(a) a course of study leading to—

(i) a postgraduate degree or comparable qualification,

(ii) a first degree or comparable qualification,

(iii) a diploma of higher education,

(iv) a higher national diploma; or

(b) any other course of study which is of a standard above advanced GNVQ or equivalent, including a course which is of a standard above a general certificate of education (advanced level), or above a Scottish national qualification (higher or advanced higher).

(4) A claimant who is not a qualifying young person and is not undertaking a course described in paragraph (2) is nevertheless to be treated as receiving education if the claimant is undertaking a course of study or training that is not compatible with any work-related requirement imposed on the claimant by the Secretary of State.
15. Reg.14 UC Regs has no relevance to this appeal.  A is not receiving education, as defined in reg.12 UC Regs, and so there is no need for her/him to be exempted from the requirement not to be receiving education under reg.14 of those regulations.

Conditionality

16. A fell into the all work-related requirements conditionality group under s.22 WRA.  A has provided a fit note and asked to be assessed for LCW.  Nonetheless, until such time as the SSWP assesses him as having LCW, s/he remains in the all work-related requirements conditionality group.

17. For as long as A remains in the all work-related requirements conditionality group the SSWP must, except in prescribed circumstances – set out in regs. 98 & 99 UC Regs, impose a work search requirement and a work availability requirement and may impose a work-focused interview requirement and a work preparation requirement.

18. The SSWP must not, where she is satisfied that it would be unreasonable to do so, impose a work search requirement or a work availability requirement if a claimant has been unfit for work for a period of longer than 14 days and has provided a fit note (reg.99(2A),(2B),(5)(c) & (5A) UC Regs).  A provided a fit note and has been unfit for work for longer than 14 days. 

19. Notwithstanding whether or not a fit note has been provided the SSWP has the power to exercise her discretion in ways that can significantly alter how demanding the conditionality is that is applied to a claimant: 

19.1. Because A has physical and mental impairments, the SSWP has wide discretion over what are considered the reasonable ‘expected hours’ that are to apply for the purposes of determining the individual threshold under reg.88(2)(c) UC Regs.

19.2. With regard to this it should be noted that:

19.2.1. There is no definition of “physical or mental impairment” in the regulations- particularly it is not related to an assessment of LCW etc. or provision of a medical certificate.  That means that the SSWP must take account of A’s impairments as they are found to be. 

19.2.2. The SSWP is required to, set the expected hours as those which are reasonable given A’s health problems– this would make the work search and work availability requirements under regs.95 – 97 UC Regs much more achievable for any claimant with challenges regarding their daily living and mobility including those claimants, such as A, that have very significant care and mobility needs.  There is no minimum level of expected hours.
19.3. The SSWP has complete discretion over all other aspects of the limitations on the work search and work availability requirements under reg.97 UC Regs.
20. The SSWP has a duty, under s.20 of the Equality Act 2010, to make reasonable adjustments to avoid disadvantage where a practice of the SSWP’s puts a disabled person at a substantial disadvantage in comparison with persons who are not disabled.
Submissions

21.   At the date of the decision under appeal (and also at the date of the claim) A was:

21.1. Aged 20 and so was not a qualifying young person (as defined at reg.5 UC Regs), this means that he could not be treated as receiving education under reg.12(1A) UC Regs;

21.2. Undertaking non-advanced education and so does not fall into the definition of ‘receiving education’ in reg.12(2)(a); and

21.3. Not in receipt of any student loan or grant for his maintenance and so does not fall into the definition of ‘receiving education’ in reg.12(2)(b).

22. As a result, whether or not A is entitled to UC comes down to reg.12(4) UC Regs i.e. whether or not s/he is undertaking a course that is not compatible with any work related requirement imposed by the SSWP.
23. At the date of the decision under appeal ([DATE OF DECISION]) the SSWP had not had a meeting with A to discuss her/his commitments.  The SSWP booked an initial commitments appointment for 30/11/2021 but, before this could take place, decided that A was not entitled to benefit.

24. Had the SSWP imposed work-related requirements it would have been unreasonable for these to have included a work search requirement and an unmodified work availability requirement – reg.99 UC Regs.  Furthermore, the SSWP had discretion over the stringency of the remaining work related requirements and was under a duty to make reasonable adjustments in order to avoid disability discrimination.

25. The SSWP did not appear to consider, when making a decision on her/his claim, whether or not A’s study was compatible with her/his work-related requirements.  The need for such a determination appears to have been completely overlooked when deciding the claim and the possibility that such a determination might be required seems not to have been understood by the SSWP even when raised in requests for revision and on appeal.

26. The SSWP did not impose any work-related requirements and so A’s course of study cannot be incompatible with his requirements.  As such A cannot be treated as receiving education under reg.12(4) UC Regs.

27. The tribunal must uphold A’s appeal and revise the decision of [DATE OF DECISION]. 
[CASEWORKER NAME]
[DATE]
� References in this format are to pages in the appeal bundle prepared by the SSWP


� � HYPERLINK "https://www.cityandguilds.com/qualifications-and-apprenticeships/qualifications-explained/qualification-comparisons" �https://www.cityandguilds.com/qualifications-and-apprenticeships/qualifications-explained/qualification-comparisons� 
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