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	In the First-tier Tribunal
(Social Entitlement Chamber)

	Tribunal Ref: [REFERENCE]


BETWEEN
	[FIRST NAME] [SURNAME]
	Appellant

	-and-
	

	Secretary of State for Work and Pensions
	Respondent


_______________

Grounds for appeal
_______________

Decision appealed and summary
1. [FIRST NAME] [SURNAME] (‘A’) appeals against the supersession decision, dated 10/11/2021, of the Secretary of State for Work and Pensions (‘SSWP’) which altered A’s award from the Assessment Period (‘AP’) of [FIRST DAY OF AP] – [LAST DAY OF AP]. In particular A challenges the complete ‘erosion’ of her transitional SDP element (‘TSDPE’) as a consequence of the addition of the limited capability for work related activity (‘LCWRA’) element to the calculation of her award and the removal of the carer element (‘CE’) from the calculation of her award. 
2. A submits that the complete erosion of the TSDPE was unlawfully discriminatory.
Relevant Facts
3. A is [AGE], she is single.  She has [DETAILS OF ILL HEALTH OR DISABILITY] and this has meant that [DETAILS OF BENEFITS PAID ON BASIS OF ILL HEALTH OR DISABILITY].  She began caring for her [WHO?] in [YEAR], after having previously [DETAILS OF HER PREVIOUS EMPLOYMENT/LIFE].

4. [DATE] to [DATE] – A is entitled to an award of Employment and Support Allowance (‘ESA’).  In the period immediately preceding her claim for UC she has limited capability for work (‘LCW’), and receives the LCW component, and has a severe disability premium (‘SDP’) included in the calculation of her ESA. 

5. 10/02/2018 – A claims UC. A’s UC calculation includes a CE, the payment of the CE means that she is not paid an element for LCW
6. 12/08/2019 – Transitional SDP Amount (‘TSDPA’) included in A’s UC calculation.  
7. 13/10/2020 – TSDPA converted into a TSDPE on ‘conversion day’.
8. 25/10/2021 – The SSWP determined that A has LCWRA

9. 10/11/2021 – The SSWP makes a decision on A’s UC entitlement for the AP of [FIRST DAY OF AP] to [LAST DAY OF AP].  The SSWP adds an LCWRA element to A’s UC calculation and, consequently, removes the CE from A’s UC calculation. The SSWP determines that the addition of the LCWRA element erodes A’s TSDPE in it’s entirety and that A is, as a result, no longer entitled to have a TSDPE included in her award.  Overall, A’s UC award goes from being £975 for the AP [FIRST DAY OF PRECEDING AP] - [LAST DAY OF PRECEDING AP]to being £879.98 for the AP [FIRST DAY OF AP] – [LAST DAY OF AP].
10. 24/02/2022 – A requests a revision, or ‘mandatory reconsideration’ (‘MR’) of the decision of 10/11/2021

11. 04/03/2022 – the SSWP issues an MR notice (‘MRN’) which refuses to revise the decision.
12. 16/03/2022 – A appeals the decision
Submissions

13. A argues that the erosion of the whole of the TSDPE, as opposed to eroding the TSDPE only by the difference between the CE and the LCWRA element (or, in the alternative, by the difference between the LCW and LCWRA elements), is discriminatory and contravenes A’s rights under the European Convention on Human Rights.  The tribunal must remedy the discrimination by disapplying the discriminatory regulation.
Relevant law

A is a person in respect of whom the LCW element has not been abolished

14. The ESA work-related activity component (‘the WRAC’) and the UC LCW element were both abolished by the Employment and Support Allowance and Universal Credit (Miscellaneous Amendments and Transitional and Savings Provisions) Regulations 2017 (‘the ESA & UC (MATSP) Regs’).  In particular reg.2 of those regs abolished the WRAC for income-related ESA and reg.4 of the regs abolished the LCW element for UC.

15. Schedule 2 of the ESA & UC (MATSP) Regs sets out transitional and savings provisions.  Reg.2 of the regs did not apply to A because she fell into para.2 of sch.2 – she had made a claim for an ESA before 3rd April 2017 and that claim had resulted in an award of ESA.  Reg.4 of the regs did not, and does not, apply to A because she fell, and continues to fall, under para.13 of sch.2 of the regs – immediately before 3rd April 2017 she was entitled to an ESA and remained so entitled throughout the period beginning with 3rd April 2017 and ending with the date on which the claim for UC was made – and also that she has continued to be entitled to UC and to have LCW (para.8(1) of sch.2).

16. The LCW element has not been abolished in respect of A.

Transitional protection for severely disabled UC claimants
17. Sch.6(3) of the Welfare Reform Act 2012 (‘the WRA’) provides the SSWP with regulation making powers such that regulations may provide that when making an award of UC the SSWP may ensure that the amount of the award is not less than the amount to which the person would have been entitled under the terminated award.  However, it became apparent that the government only planned to make this ‘transitional protection’ available to people who had been subject to ‘managed migration’ (being required to move onto UC by DWP) and would not make this protection available to those that had ‘naturally migrated’ to UC (moving onto UC as a result of a change in their circumstances).
18. R(TP and AR) v SSWP [2018] EWHC 1474 (Admin) (a subsequent appeal by the SSWP was rejected in R (AR & SXC) v SSWP [2020] EWCA Civ 37) concerned two claimants previously in receipt of legacy benefits who had to claim UC after moving house to a UC area.  The claimants experienced a sharp and sudden drop in their income as a result of claiming UC and could not benefit from any transitional protection as they had naturally migrated to UC. Lewis J held that the UC implementing arrangements had given rise to unlawful discrimination.
19. In response to R(TP & AR) v SSWP the then SSWP announced
 that severely disabled claimants naturally migrating to UC would receive transitional protection.  After some back and forth the UC (Managed Migration Pilot and Miscellaneous Amendments) Regulations (SI 2019/1152) introduced a system of transitional protection by adding a schedule 2 to the Universal Credit (Transitional Provisions) Regulations 2014 (‘the TP Regs’).  Sch.2 of the TP Regs was later amended for awards beginning after 27/01/2021 – those amendments are not applicable in this case (reg.3 of the UC (TP) (Claimants previously entitled to a severe disability premium) Amendment Regulations (SI 2021/3)).

20. The transitional protection paid to A, in the form of a transitional SDP amount and then, from the conversion day, in the form of a transitional SDP element, was to ensure that her award was not less than the amount to which she would have been entitled under the, now terminated, legacy awards.
The erosion of transitional protection for severely disabled UC claimants

21. The relevant version of sch.2 of the TP Regs includes the following provisions regarding the ‘erosion’ of the transitional element:

5. In the first assessment period that begins on or after the conversion day, the calculation of the award is to include the amount of the transitional SDP payment as if it were the initial amount of a transitional element calculated under regulation 55(1).

6. In respect of each subsequent assessment period, the award is to be treated, for the purposes of regulation 55(2) (adjustment where other elements increase), regulation 56 (circumstances in which transitional protection ceases) and regulation 57 (application of transitional protection to a subsequent award), as if the transitional SDP payment had been converted into a transitional element.
22. Of relevance to A’s case is reg.55(2)-(4) of the TP Regs which, from the second AP onwards, ‘erodes’ transitional protection in the event of a relevant increase being made to an award:

(2) The amount of the transitional element to be included in the calculation of an award is—

(a)for the first assessment period, the initial amount;

(b)for the second assessment period, the initial amount reduced by the sum of any relevant increases in that assessment period;

(c)for the third and each subsequent assessment period, the amount that was included for the previous assessment period reduced by the sum of any relevant increases (as in sub-paragraph (b)).

(3) If the amount of the transitional element is reduced to nil in any assessment period, a transitional element is not to apply in the calculation of the award for any subsequent assessment period.

(4) A “relevant increase” is an increase in any of the amounts that are included in the maximum amount under sections 9 to 12 of the Act (including any of those amounts that is included for the first time), apart from the childcare costs element.
23. ‘The Act’ (defined in reg.2 of the TP Regs as ‘the WRA’) provides, in s.12, for an award of UC to include amounts in respect of such particular needs or circumstances of a claimant as may be prescribed. Reg.23 of the UC Regs states that the elements to be included in an award under s.12 of the WRA in respect of particular needs and circumstances are the LCWRA element, the carer element, the childcare costs element, and (for those for whom the LCW element has not yet been abolished) the LCW element. 
Prioritising the LCWRA, carer, and LCW elements

24. Only one of the LCWRA, carer, or LCW elements can be included in an award in respect of a single person, such as A, at any one time.  When determining which element to include in the award the SSWP gives the LCWRA element the highest priority and the LCW element the lowest.  The relevant paragraph of reg.29 UC Regs (with the appropriate savings and transitional provisions from sch.2 of the ESA & UC (MATSP) Regs applied) is:

Award to include the carer element

29.— […]

(4) Where an amount would, apart from this paragraph, be included in an award in relation to a claimant by virtue of paragraphs (1) to (3), and the claimant has limited capability for work or for work and work-related activity, only one out of the carer element, the LCW element and the LCWRA element may be included in respect of the claimant and that element is—

(a)if the claimant has limited capability for work and work-related activity (and, in the case of joint claimants, the LCWRA element has not been included in respect of the other claimant), the LCWRA element; or

(b)in any other case, the carer element.
Eroding TSDPE by the difference between the LCW and the LCWRA elements 
25. The SSWP’s position is that someone with an LCW element included in the calculation of their UC award who then has an LCWRA element included in their UC award has their TSDPE eroded by the difference between the two elements.  This is to be distinguished from the effect of someone with TSDPE going from having a CE to an LCWRA element included in the calculation of their award – in which case the SSWP’s position is that the TSDPE is eroded by the full amount of the LCWRA element, not the difference between the CE and the LCWRA element.  This was confirmed by the SSWP in correspondence which has since been published on the Rightsnet website
:

Where a claimant, who has been determined by a decision maker to have limited capability for work (LCW), has a change to their health condition and is subsequently determined to have limited capability for work and work related activity (LCWRA), this will be treated as a relevant increase to their health related element, rather than the addition of a new Universal Credit element. This means the transitional element (TE) would be reduced by the amount of the increase from the LCW rate to the new LCWRA rate. In cases like this, the TE would be reduced by £214.74 (£343.63 (LCWRA) minus £128.89 (LCW)).

You also asked: if it is the ‘net effect’ would it be the same if they lost the carer element and gained LCWRA? Or even had a decrease in rent/child elements etc. In this situation, the LCWRA addition would be treated as a new element, as it is not an increase from one health related element to another, therefore the TE would be reduced by the amount of the LCWRA addition. With regards to the point about decreases in rent/child elements, reductions or removals of other elements do not affect the rate of the TE being paid. 
26. The draft of the Universal Credit (Transitional Provisions) Amendment Regs 2022 (‘the TP Amdt Regs’) (at the time of writing the Social Security Advisory Committee (‘SSAC’) has taken the draft regulations on formal reference
) includes, at reg.6, an amendment to reg.55 of the TP Regs which, according to the SSWP’s explanatory memorandum prepared for SSAC
, is necessary to clarify the policy intent:
44. From a policy perspective, it has always been the intention that a reassessment from LCW to LCWRA be treated as an increase in the claimant’s health related element and TE should therefore be reduced by the amount of the difference between the LCW and the LCWRA.

45. However, the issue identified in the legislative structure means that LCW and the LCWRA are treated as two distinctly different elements. They are not two rates of the same element and therefore, where a claimant’s health deteriorates and their work capability is reassessed, they do not experience an “increase” in their health-related element. Instead, the LCW is terminated and the LCWRA is awarded as a new element.

46. This means, that under a strict reading of regulation 55, the claimant’s TE should be reduced by the full amount of the LCWRA (not the difference between it and the LCW) whilst the LCW amount would also be stopped. This could result in claimants having their overall entitlement to UC reduced when they experience a deterioration in their health. See Annex B for an example that illustrates the above.

47. As a result, regulation 6 amends the 2014 Regulations to put it beyond doubt that the treatment of the LCWRA as a relevant increase is an exception to the general rule regarding amounts awarded for the first time to ensure these claimants do not lose in the above cases where LCWRA is subsequently applied to the UC award.

27. Thus, SSWP’s approach is that at present the correct reading of the regulations is that where the change is LCW is replaced by LCWRA that only causes TSDPE to be eroded by the difference between those two elements (hence the amendment is only necessary to “put beyond doubt” that the “strict reading” is the wrong one).
Representations
28. A submits that the erosion, under reg.55(2) of the TP Regs, of the full amount of the TSDPE previously applied to her UC award is discriminatory and contravenes her rights under article 14, read with article 1 of the first protocol (“A1P1”), of the European Convention on Human Rights (“ECHR”).

29. Lady Black JSC, in R (Stott) v Justice Secretary [2018] UKSC 59, sets out the way in which an art.14 ECHR discrimination argument is analysed:

8.In  order  to  establish  that  different  treatment  amounts  to  a  violation  of article   14,   it   is   necessary   to   establish   four   elements.   First,   the circumstances must fall within the ambit of a Convention right. Secondly, the  difference in treatment  must  have  been  on  the  ground  of  one  of  the characteristics  listed  in article  14  or “other  status”.  Thirdly,  the  claimant and  the  person  who  has been  treated  differently  must  be  in  analogous situations.  Fourthly, objective justification  for  the different  treatment  will be lacking.
Circumstances falling within the ambit of a convention right

30. Benefit entitlement falls within the ambit of A1P1.  Following the admissibility decision in Stec v United Kingdom [2005] ECHR 924 nearly all social security cases fall within the ambit of A1P1.

Difference in treatment is on the ground  of  one  of  the art.14 characteristics

31. A submits that she has an ‘other status’ as: 
31.1. A carer; or, failing that 

31.2. someone with a TSDPE included in her UC award calculation , and for whom the LCW element has not been abolished, who goes from having been determined to be a carer with LCW to having been determined to be a carer with LCWRA.  
Claimant and person who has been treated differently are in analogous situations

32. A has been treated differently compared to someone (‘person 1’) who is not a carer but is otherwise in exactly the same situation as A i.e. someone receiving UC TSDPE, and for whom the LCW element has not been abolished, who goes from having been determined to have LCW to having been determined as having LCWRA.

33. Person 1 would, like A, experience erosion of their TSDPE.  However, they would only (according to current SSWP policy and practice – with regulations due to be amended to ensure that this policy intent is unambiguously reflected in the regulations) have their TSDPE eroded by the difference between the LCW element and the LCWRA element (a difference of £214.74 at using 2021/22 benefit rates) 
34. It is noteworthy that A had LCW but did not have the LCW element included in her award because she qualified for a carer element.  The SSWP has not made provision to limit the erosion of the TSDPE, for carers with LCW, to an amount equivalent to either 

34.1. the difference between the CE and the LCWRA element; nor

34.2. the difference between the underlying LCW element (which would have been included in the calculation of A’s award had the presence of A’s CE not prevented it’s inclusion in the calculation) and the LCWRA element.

In the AP preceding the AP in which the LCWRA element was added to the calculation of the UC award A had TSDPE of £275.12.

Had A’s TSDPE eroded by the difference between the CE and the LCWRA element (a difference of £179.90) then A would have continued to have TSDPE worth £95.22.  Had A’s TSDPE eroded by the difference between the underlying LCW element and the LCWRA element (a difference of £214.74, this is the way that person 1 would be treated) then A would have continued to have TSDPE worth £60.38.  

Instead, A has the TSDPE eroded by the full value of the TSDPE (£343.63 using 2021/22 benefit rates). 

35. The only difference between A and person 1 is that A is a carer.

Objective justification for the different  treatment  is lacking

36. A is unaware of any justification for the differential treatment and the SSWP has not attempted to provide justification.
37. It is important to bear in mind that what has to be justified is not the underlying policy behind the erosion of TSDPE but rather the difference in treatment in A’s case (see TD and others v SSWP [2020] EWCA Civ 618 at §85). 
Discrimination remedy

38. A submits that a determination that her TSDPE should be eroded would result in a discriminatory outcome and the remedy is to disapply regulations to avoid the discriminatory outcome.

39. In RR v SSWP [2019] UKSC 52 the Supreme Court held that a tribunal must, where it is possible to do so, disregard a provision of subordinate legislation which results in a breach of a right under the ECHR.
27.Although the majority of the Court of Appeal in Carmichael (CA) accepted the arguments of the Secretary of State, in my view Leggatt LJ was entirely right to accept  the  arguments  of  the  appellant.  There is nothing unconstitutional about a public authority, court or tribunal disapplying a provision of subordinate legislation which would otherwise result in their acting incompatibly with a Convention right, where this is necessary in order to comply with the HRA. Subordinate legislation is subordinate to the requirements of an Act of Parliament.  The HRA is an Act of Parliament and its requirements are clear.

[…]

32.As that great judge, Lord Bingham of Cornhill, put it in Attorney General’s Reference (No 2 of 2001)[2003] UKHL 68; [2004] 2 AC 72,92, “I cannot accept that it can ever be proper for a court, whose purpose is to uphold, vindicate and apply the law, to act in a manner which a statute (here, section 6 of the Human Rights Act 1998) declares to be unlawful”.
40. The SSWP concedes that this approach is appropriate in other cases.  For example, in SK and LL v SSWP [2020] UKUT 145(AAC) the SSWP made submissions to the Upper Tribunal inviting UTJ Church to disapply a regulation which contravened art.14 ECHR read with A1P1.

41. In this case the FTT would be able to avoid the discriminatory outcome by disapplying reg.55(2) TP Regs so that the TSDPE does not erode as a result of A having had the LCWRA element included in her UC calculation.   As the disapplication of reg.55 can avoid the discriminatory outcome the FTT has no alternative but to disapply it.  
[CASEWORKER NAME]
[DATE]
� Written statement HCWS745, 07/06/2018


� � HYPERLINK "https://www.rightsnet.org.uk/forums/viewthread/17679/#84255" �https://www.rightsnet.org.uk/forums/viewthread/17679/#84255� 


� � HYPERLINK "https://www.gov.uk/government/news/the-universal-credit-transitional-provisions-regulations-2022" �https://www.gov.uk/government/news/the-universal-credit-transitional-provisions-regulations-2022� 


� � HYPERLINK "https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1056553/explanatory-memorandum-for-ssac.pdf" �https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1056553/explanatory-memorandum-for-ssac.pdf� 
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