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Introduction
1. The Child Poverty Action Group (CPAG) promotes action for the prevention and relief of poverty among children and families with children. To achieve this, CPAG aims to raise awareness of the causes, extent, nature and impact of poverty, and strategies for its eradication and prevention; bring about positive policy changes for families with children in poverty; and enable those eligible for income maintenance to have access to their full entitlement.
2. We have particular expertise through our welfare rights, training and policy work, of the functioning of the social security adjudication system, including decision-making, revisions and appeals and we welcome the opportunity to respond to this public consultation.
3. We are disappointed, however, about the narrow scope of the consultation, given that the proposed change will affect the rights of millions of claimants. In particular, we note that the consultation does not extend to a consideration of whether to implement section 102 of the Welfare Reform Act, which is only an enabling provision, but is instead restricted to considering the implementation measure itself. 
4. CPAG believes that the proposed implementation is a highly retrograde step which will adversely affect the interests of claimants. In particular, we believe it will:

· increase delays in the resolution of disputes;
· add complexity, bureaucracy and costs to the disputes process;
· disproportionately affect the most vulnerable claimants;

· cause hardship, and in extreme cases homelessness and destitution, while payments are stopped pending revisions, which are not subject to any time limit.

These effects could seriously compromise claimants’ access to justice. They are also inimical to the Government’s aims of simplifying the benefit system (e.g. by introducing universal credit), while protecting the most vulnerable claimants.
5. We will attempt to elucidate our position within the narrow scope of the consultation questions. 
Question 1

Please give your views on how the decision making and appeals standards can be further improved.

6. We fully concur with the need and intention to improve the standard of decision making and appeals. We welcome the current improvement programme outlined on page 12 of the consultation document and would advocate its enhancement by more comprehensive and regular training for decision makers, and improved staffing levels within the DWP dealing with decision making and appeals. Decision makers should also be more accessible to, and easily contactable by, claimants and the tribunal service should be adequately resourced to enable it to process and determine appeals within a reasonable time limit.
7. We support the need for a more robust system of internal review of decisions to provide a check on their correctness and afford an opportunity for any additional evidence to be properly considered. We also welcome the aspiration to resolve more disputes with claimants through the reconsideration process and agree that this could result in a reduction in appeals proceeding to the first-tier tribunal.

8. We agree with the proposal to make the reconsideration process more independent by arranging for a different officer to reconsider decisions in the light of the available evidence. The intention to place greater emphasis on ensuring that claimants have the opportunity to provide any relevant evidence which may inform the outcome is very welcome. We also fully support the need for more effective communication of the outcome of the reconsideration to claimants, through the provision of clear explanations in writing and by telephone. 
9. We believe, however, that all the above improvements to the reconsideration process could and should be realised within the current statutory framework. In particular, decision makers have the power under regulation 3(4A) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 to revise a decision under appeal prior to the determination of the appeal. If the decision is revised either wholly or partially to the claimant’s advantage, the appeal automatically lapses in accordance with section 9(6) of the Social Security Act 1998 and regulation 30 of the Decisions and Appeals Regulations. The existence and exercise of this power is confirmed in paragraph 16 of the Government’s Impact Assessment of mandatory revisions issued in October 2011, which states:

‘A reconsideration is routinely carried out when an appeal is made, and the appeal lapses if the decision is revised to the claimant’s advantage’.

Page 9 of the consultation document also confirms that:


‘On receipt of an appeal, the decision maker will first reconsider the original decision. This is reflected in Departmental guidance’.
10. We believe that this power, if regularly and properly used with the above improvements, provides a perfectly adequate statutory framework for a robust system of internal review, capable of resolving more disputes prior to appeal and reducing the number of appeals proceeding to the first-tier tribunal. We would, therefore, advocate that:
· all decisions under appeal are reconsidered under regulation 3(4A) of the Decisions and Appeals Regulations;

· the reconsideration is undertaken by a different decision-maker to the one who made the original decision;

· the decision maker proactively ensures that the appellant has had the opportunity to provide all relevant evidence;
· the claimant is given a clear explanation of the outcome of the reconsideration, whether the decision has been revised partly or wholly to his or her advantage resulting in the appeal lapsing, or the appeal is to proceed to the first-tier tribunal.
We would also suggest that the review process is explained in the notice of appeal rights which is given with original decisions, so that the claimant understands from the outset that there will be an internal reconsideration prior to the matter proceeding to appeal. We believe that this would be greatly welcomed by and reassuring for claimants, who would much prefer their disputes to be settled without the often daunting requirement for a tribunal hearing. 
11. It is noted on page 9 of the consultation paper that:

 ‘There is no legal requirement on the DWP to consider whether to revise the decision when an appeal is received’.
We do not see this as a problem as all powers of revision are discretionary rather than mandatory, and there is no reason why the process, as described above, is not provided for in official guidance. If it was thought to be an issue, however, consideration could be given to changing the power in regulation 3(4A) of the Decision and Appeals Regulations into a mandatory duty.

12. Although the current system is based on appeals being lodged with the benefit authorities, rather than the Tribunal Service, to facilitate internal reconsideration prior to appeal, we are generally in favour of the principle that it would better serve the interests of justice if appeals were lodged directly with the Tribunal Service. This would remove the anomaly and confusion resulting from the requirement for claimants to appeal to the body which made the disputed decision, rather than directly to the independent Tribunal Service. The current system could be adapted to allow for the lodging of appeals directly with the Tribunal Service, by requiring the Tribunal Service to send notification of the appeal together with all relevant paperwork to the benefit authorities for reconsideration of the disputed decision, prior to listing the appeal for hearing. There should be a statutory time limit (e.g. 7 days from lodgement) for this, in addition to a time limit for the completion of the reconsideration process (see paragraphs 15 and 16 below).
13. We believe it should remain open to claimants to apply to the benefit authorities for a revision as an alternative to appeal, and that applications should also be dealt with proactively by a different decision maker with clear and effective notification of the outcome to claimants. Subsequent appeals against revision decisions should be dealt with in accordance with the above procedure, affording further opportunity to resolve the dispute prior to appeal.
14. We firmly believe, however, that it is imperative to introduce a statutory time limit for processing both revisions and appeals. We, and advice centres around the country who contact us for specialist support, regularly encounter scandalously long delays. The problem was highlighted in a report by the Administrative Justice and Tribunals Council in February 2011 (‘Time for Action: A Report on the absence of a time limit for decision makers to respond to Social Security appeals’), which recommended a 42 day time limit for the processing of appeals by the DWP, stressing the unacceptability of escalating delays, illustrated by case studies demonstrating the hardship this caused to claimants. The Chair of the Council stated in the Foreword:

‘Never was the old legal maxim “justice delayed is justice denied” more apt’.
The Work and Pensions Select Committee which published a report on decision making and appeals in January 2010 heard evidence of widespread concern about delays and recommended a one month time limit for the DWP to process appeals. In our experience, the problem of delays has become worse in the past two years, both in terms of the processing of appeals by the DWP and the listing and determination of appeals by the Tribunal Service
15. We note that the consultation proposals include a requirement for the DWP to respond to appeals within a fixed time limit. There is no intention, however, to introduce a time limit for the processing of mandatory revision applications. The justification for this given on page 5 of the consultation document is that:

‘Decisions made and reconsidered by Decision Makers can vary considerably in complexity so this activity is not considered suitable for a generic time limit’.

We do not agree. A statutory time limit of one month should be more than sufficient to reconsider a decision. If the issues are unusually complex, the matter may be better dealt with by a tribunal, which can hold an oral hearing and refer to expert evidence and case law. Claimants are subject to strict time limits for submitting claims and appeals and providing often complex information and evidence, and we believe that justice demands that the benefit authorities are also bound by time limits. Any other approach makes the system unfairly biased against the citizen and in favour of the state. 
16. In our proposed model, internal review would be an integral part of the appeals process and we believe that the time limit proposed above should apply to the whole process, including completing a reconsideration and, if the appeal does not lapse, sending the necessary documentation to the Tribunal Service. The time limit should also apply to applications for revisions without an appeal. There should also be a statutory time limit for the Tribunals Service to process and determine appeals. 
17. To conclude our response to question 1, we believe that the best way of improving decision making and appeals standards within the context of the consultation is to enhance the current system of reconsidering decisions under appeal in the ways suggested above, many of which are advocated as desirable in the consultation paper. We believe that the single most effective way of improving standards of service and justice for claimants is to introduce a statutory time limit for the processing of both revisions and appeals and to ensure that the benefit authorities and Tribunal Service are adequately resourced to be able to comply with the time limits. 
Question 2
Do the proposed changes go far enough in order to deliver a fair and efficient process?

18. We believe that this is an unfairly ‘leading’ question, which fails to afford the opportunity to respondents to express the opinion that the proposed changes go too far and will make the system less fair and efficient. For the reasons set out above, we believe that the changes are unnecessary. We also believe that they are likely to make the process of disputing decisions more complex and subject to delay, and thereby less fair and efficient for claimants.
19. In particular, we believe that many claimants will not understand the difference between revisions and appeals, or the requirement to seek a mandatory revision prior to appeal and will fail to follow the correct procedure, either appealing inappropriately at the outset, or failing to appeal following notification of a revision decision. The most vulnerable claimants, who can least easily understand complex processes and access independent advice, will be most adversely affected. We believe the proposed system is likely to cause confusion and more delay. To take one example, where a claimant appeals without first requesting a revision, the consultation document (pages 13/14) states that arrangements for handling such ‘purported appeals’ are likely to involve the tribunal service ‘returning the purported appeal to the applicant and directing them to apply to the DWP for a reconsideration....’.  If the ‘reconsideration’ application is unsuccessful, the claimant will need to dispute the decision for a third time by submitting an appeal. This is likely to cause enormous confusion and bureaucracy, with many claimants failing to pursue their disputed because of the bureaucratic barriers. 
20. The proposal to introduce the changes in stages ‘by benefit’, and exclude housing benefit decisions from the new system is also likely to cause confusion and difficulties. Claimants will have to negotiate different dispute systems according to which benefit is in issue. Take, for example, the common scenarios where a claimant wishes to dispute that s/he is not entitled to income support and housing benefit because s/he does not have a ‘right to reside’ in the UK, or that s/he has been overpaid income support and housing benefit. S/he could appeal against the housing benefit decisions, but would have to apply for a revision of the income support decisions and then appeal. It would be more difficult for the system to arrange for the reconsiderations and appeals to be dealt with together and consistently. 
21. As indicated in our response to Question 1, our fundamental concern with the current system is the delay experienced by claimants wishing to dispute decisions. We fear that the proposed changes will exacerbate delays and the resulting hardship and injustice to claimants. In particular, the absence of any time limit for decision makers to deal with revisions, could mean that claimants have to wait many weeks or months for their revision request to be dealt with, particularly given the continuing programme of staff reductions within the DWP. Claimants may be left with reduced or no payments of benefit while their revisions are processed, resulting in hardship, and in extreme cases, destitution and homelessness. 
22. This gives rise to two points of particular concern:
· Whereas there is currently provision for payment of employment and support allowance pending an appeal relating to work capability assessment (which accounts for a substantial proportion of social security appeals), there is no equivalent provision for payment pending revision. This could leave tens of thousands of claimants (many of whose appeals will succeed) with no means of support while waiting for their appeals, other than claiming jobseeker’s allowance at a time when they are too sick or disabled to work. 
· The replacement of separate means-tested benefits by a single award of universal credit from October 2013 increases the possibility of claimants being left without any payments pending a dispute (currently a dispute about one benefit may not affect continuing payment of other benefits).
23. The Government’s Impact Assessment of mandatory revisions issued in October 2011 concedes in paragraph 39 that:


‘Potentially it could take longer for final decisions to be determined through the appeals system, as appeals will not be made until after the revision application has been considered, in which case there would be costs for some claimants receiving lower or no benefit income for longer’.
24. The Impact Assessment also refers to the costs involved in introducing the changes, stating in paragraph 25 that:
‘Significant operational changes would be necessary.... IT systems would need to be changed to handle the new processes, and these changes would have the biggest financial cost.’ 

Paragraph 26 also refers to a likely increase in cost in the processing of appeals, resulting from the separation of the reconsideration and appeals processes. We believe that the money would be better spent on improving the current system in the ways referred to in paragraph 10 above.
25. If the new system is introduced, we believe that the proposed changes do not go far enough in two particular respects.

26. Firstly, the provision for admitting late applications for revision in regulation 4 of the Decisions and Appeals Regulations should be brought into line with the provision for admitting late appeals in rule 5(3)(a) of the Tribunal Procedure (First-tier Tribunal) (SEC) Rules 2008. The latter gives wide discretion to admit late appeals subject to the overall 13 month time limit, whereas the former only allows late revisions in restricted circumstances. The proposal to introduce mandatory revisions should be accompanied by a less rigid and more standardised approach to late applications for revisions and appeals.
27. Secondly, the time limit for appealing against a social security decision only runs from the date of an unsuccessful revision application, if the application was made under regulation 3(1) or (3) of the Decision and Appeals Regulations. If the DWP refuses to carry out a revision under regulation 3(1) or (3) because it considers there are no grounds, or the request was made out of time, the time limit for appealing runs from the date of the original decision (as confirmed in R(IS)15/04 and Beltekian v Westminster CC [2004] EWCA Civ 1784). Claimants will be denied the right of appeal if a mandatory requirement to apply for a revision takes them beyond the time limit for appealing and we believe that the law should be changed and clarified to ensure that this does not happen. 
Question 3
Please give us your views on whether the draft regulations (Annex C) meet the intention as described in the summary section of this consultation document.

28. We do not believe this to be the case, for the reasons set out above.
29. In particular, the summary section of the consultation document states that the changes will allow the DWP ‘to carry out a robust review of the disputed decision, with claimants, or other persons, given an opportunity to provide supporting evidence’.
We believe this can be achieved within the current statutory framework, by introducing the improvements listed in paragraphs 2 and 3 of the summary into the current system of revisions and appeals, together with statutory time limits for the processing of revisions and appeals.

30. The final paragraph of the summary asserts that the proposed changes are necessary ‘to deliver timely, proportionate and effective justice for claimants, make (sic) the process for disputing a decision fairer and more efficient’. We believe that not only are the changes unnecessary, they will also result in more complexity and delays for claimants, resulting in a less just and efficient process. They will also result in more costs for the DWP (see paragraph 22 above) which could be better spent on improving the system within the current framework.
Question 4

Please let us have any specific comments about the draft regulations that you would like us to consider.

31. Please see paragraphs 26 and 27 for two specific issues we would like to see addressed in the regulations.
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