


[bookmark: _GoBack]DWP Legal Advisers, 
Government Legal Department,
2nd Floor, 
Caxton House, 
Tothill Street, 
London SW1H 9NA  
By post and email: legal.queries@dwp.gov.uk
Our Ref:
DATE:
Dear Sir or Madam
Re: Proposed claim for judicial review against the Secretary of State for Work and Pensions (SSWP) by NAME
We are instructed by NAME in relation to HIS/HER claim for universal credit (UC).  We write in accordance with the Pre-action Protocol for judicial review.  Please note that we are requesting your response as soon as possible and in any event no later than by 4pm on DATE.
Proposed Defendant: The Secretary of State for Work and Pensions (SSWP)
Claimant: 		C					
NINO: 			
Address:	
Date of Birth:		
The details of the matter being challenged
The Claimant challenges the failure of SSWP to offer, ensure awareness of, or make a payment on account of benefit pending HIS/HER claim to UC despite awareness of the Claimant’s destitution.
Background facts
1. The Claimant is a refugee and arrived in the UK from …. on DATE.
2. CHILDREN, PARTNER, DISABILITY.ETC.
3. DOES THE CLAIMANT HAVE ANY LANGUAGE ISSUES? DOES THE CLAIMANT HAVE A MOBILE PHONE/ INTERNET ACCESS/ IT SKILLS?
4. While waiting for HER/HIS asylum claim to be decided, the Claimant had no independent source of income, no independent accommodation and was not permitted to work. The Home Office accepted the Claimant AND FAMILY WAS/WERE destitute and the Claimant was awarded subsistence support of HOW MUCH each week under section 95 of the Immigration and Asylum Act 1999 (s. 95 Support) and provided with accommodation.
5. The Claimant received HER/HIS s. 95 support by way of a debit card (an ‘ASPEN card’) which SHE/HE used to buy what essentials HE/SHE could and was accommodated WHERE. 
6. DID THE CLAIMANT HAVE A BANK ACCOUNT? WHY NOT? PROBLEMS OPENING ONE? THE CLAIMANT could not open, and did not need a bank account while receiving s. 95 Support.
7. The Claimant was granted refugee status on DATE and received a Biometric Residence Card on DATE.
8. The Claimant’s s. 95 support continued for 28 days following HIS/HER grant of refugee status and ENDED/WILL END on DATE. The Claimant IS/WAS required to leave HER/HIS accommodation on DATE. 
9. Between DATE and DATE the Claimant is/was expected to find and SECURE ACCOMMODATION, OPEN A BANK ACCOUNT, ACCESS THE INTERNET, FIND EMPLOYMENT OR MAKE A CLAIM/S FOR CHILD BENEFIT, PERSONAL INDEPENDENCE PAYMENTS, OTHER BENEFITS? ANYTHING ELSE? AND Universal Credit (UC). 
10. The Claimant does not speak English / has limited spoken English and cannot read English EDIT AS APPROPRIATE and is digitally excluded, with no access to a computer or the internet and NO/LIMITED experience of or skills in making a claim to the UK social security system, online, or at all and ANY OTHER DISADVANTAGE RE MAKING A CLAIM? EDIT AS APPROPRIATE
11.  The Claimant was prevented from making a claim by HIS/HER language, access and digital skills barriers and ANY OTHER DISADVANTAGE RE MAKING A CLAIM until DATE.
12.  The Claimant claimed UC on DATE.
13. The Claimant’s claim was accepted and HER/HIS first payment of UC WAS MADE / IS DUE on DATE 5 (OR MORE????) weeks after HE/SHE first claimed UC. The Claimant WAS /HAS not been told how much this WOULD / WILL be.
14. Between DATE when the Claimant claimed UC and now, the Claimant has been surviving on an income of only £AMOUNT each week, and is experiencing financial hardship. £AMOUNT is an amount below subsistence level, designed only to prevent destitution.  OR DELETE AS APPROPRIATE THE CLAIMANT’S s. 95 Support ended on DATE; between DATE and when the Claimant’s UC WAS PAID /IS DUE the Claimant WAS / HAS BEEN, AND IS destitute. The Claimant has had no income of any kind AND HAS BEEN UNABLE TO SECURE ACCOMMODATION. HOW HAS THE CLAIMANT BEEN SURVIVING? WHERE HAS THE CLAIMANT BEEN LIVING?
15. EFFECT ON MENTAL / PHYSICAL HEALTH. ANY OTHER DETAILS OF HARDSHIP

Grounds for Judicial Review 
Ground 1:  Failure to follow own operational guidance and the law
Operational Guidance
16. The Defendant’s operational guidance “Refugees and Asylum Seekers”[footnoteRef:1] specifically provides the following: [1:  http://data.parliament.uk/DepositedPapers/Files/DEP2021-0349/121_Refugees_and_Asylum_Seekers_v11.pdf ] 

A refugee may have complex needs that require individual tailored support for making or maintaining a benefit claim, Assisted digital and Help to Claim must always be considered. For more information, see Complex needs – Other needs and situations. A refugee must be offered an advance payment when making a new claim.
(Emphasis added)
Relevant Legislation 
17. The guidance above builds on the provisions in Reg. 5 of the Social Security (Payments on Account of Benefit) Regulations 2013 (SS (PAB) Regs) under which a payment on account of benefit maybe made:
Payment on account of benefit where there is no award of benefit
5.—(1) The Secretary of State may make a payment on account of benefit to A if— 
(a) either of paragraphs (2) or (3) applies;
(b) it appears to the Secretary of State likely that the conditions of entitlement for benefit are satisfied (or will be satisfied during the period in respect of which the payment is to be made); and
(c) the Secretary of State is satisfied that A is in financial need.
(2) This paragraph applies where A has made a claim for benefit but the claim has not yet been determined.
[…]
(Emphasis added)
18. The Claimant meets the conditions contained in reg. 5 SS (PAB) Regs as follows.

The conditions of entitlement for benefit are satisfied 
19. C has leave to remain as a refugee as shown on HIS/HER Biometric Residence Card. As such the Claimant is not a person subject to immigration control under s. 115 of the Immigration and Asylum Act 1999 and is eligible to claim UC. 
20. C MET/MEETS the basic conditions of entitlement for UC contained in s. 4 of the Welfare Reform Act 2012:
4. Basic conditions
(1) For the purposes of section 3, a person meets the basic conditions who—
(a) is at least 18 years old,
(b) has not reached the qualifying age for state pension credit,
(c) is in Great Britain,
(d) is not receiving education,…
23. C IS/WAS exempt from the habitual residence test as C is a refugee and is therefore ‘in Great Britain’ under Reg. 9(4) of the Universal Credit Regulations 2013:
9.—(1) For the purposes of determining whether a person meets the basic condition to be in Great Britain, except where a person falls within paragraph (4), a person is to be treated as not being in Great Britain if the person is not habitually resident in the United Kingdom, the Channel Islands, the Isle of Man or the Republic of Ireland. 
 (4) A person falls within this paragraph if the person is— 
…
(d) a refugee within the definition in Article 1 of the Convention relating to the Status of Refugees done at Geneva on 28th July 1951, as extended by Article 1(2) of the Protocol relating to the Status of Refugees done at New York on 31st January 1967;
24. C is aged NUMBER, therefore over 18 and under the qualifying age for state pension credit. C is in Great Britain and not receiving education. C IS/WAS both eligible to claim UC and MEETS/MET the basic conditions of entitlement.
The Claimant is in financial need 
25. Financial need is defined as by reg. 7 SS (PAB) Regs to include “a serious risk of damage to the health or safety of A or any member of their family”.
26. While waiting for HER/HIS asylum claim to be determined, C was accepted as a ‘person for whom support may be provided’ under s. 95 of the Immigration and Asylum Act 1999 (s. 95 Support).
27. The Defendant WAS/IS aware that the Claimant IS/WAS receiving s. 95 Support when HE/SHE made HER/HIS claim to UC, was not in employment and had no other source of income.
28. Asylum seekers are entitled to support if they meet the ‘destitution test’. ‘Destitution’ must be understood to present “a serious risk of damage” to the Claimant’s “health or safety”. A person is destitute or likely to be destitute within 14 days[footnoteRef:2] under s. 95(3)of the Immigration and Asylum Act 1999 where: [2:  Reg. 7a Asylum Support Regulations 2000 No. 704 ] 


(3).- (a)he does not have adequate accommodation or any means of obtaining it (whether or not his other essential living needs are met); or
(b) he has adequate accommodation or the means of obtaining it, but cannot meet his other essential living needs. 
(Emphasis added)
29. Section 95 Support stops after 28 days once refugee status is granted[footnoteRef:3]. [3:  s. 94(3) Immigration and Asylum Act 1999, Reg 2 and 2A Asylum Support Regulations 2000 (as inserted by s.3 Asylum Support (Amendment) Regulations 2002)] 

30. Eligibility for UC started on the day refugee status was granted.
31. UC is ‘usually’ paid 5 weeks after a claim is made[footnoteRef:4] as it can only be paid after the end of the first monthly UC assessment period. If the Claimant had been able to make a claim to UC on the day HIS/HER status was granted, there would necessarily have been a period of at least 7 days where the Claimant had no income at all. [4:  https://www.gov.uk/universal-credit/how-youre-paid] 

32. In reality, due to the Claimant’s LACK OF ACCESS TO THE INTERNET AND COMPUTER SKILLS, LANGUAGE DIFFICULTIES, UNFAMILIARITY WITH THE UK BENEFITS SYSTEM, PRESSURES OF LOOKING FOR ACCOMMODATION AT SHORT NOTICE, HOMELESSNESS, MENTAL HEALTH PROBLEMS… C was unable to make an effective claim to UC until DATE, NUMBER days after HE/SHE was granted refugee status, with only NUMBER days of s. 95 Support remaining, s. 95 Support was the only thing standing between the Claimant and destitution.  
33. C and HIS/HER family IS/ARE/WAS/WERE therefore by definition ‘destitute’, without money to meet their “essential living needs” (including food, NAPPIES, ACCOMMODATION, or fuel), posing a “serious risk of damage to the health or safety” of this vulnerable INDIVIDUAL/FAMILY and more than meeting the test for ‘financial need’ contained in Regs. 5(c) and 7 SS (PAB) Regs.
34. Further the Claimant informed the Defendant of HIS/HER financial need DETAIL WHAT WAS SAID AND WHEN, COPY OF JOURNAL ENTRY? HOW DID DWP RESPOND?

The Claimant has made a claim for benefit but the claim has not yet been determined
35. C made a claim for UC on DATE. HIS / HER claim was accepted, and HE/SHE is within HIS/HER first ‘assessment period’ awaiting determination of HIS/HER claim OR C challenges the Defendant’s failure to offer a payment on account during HIS/HER first ‘assessment period’ while HE/SHE was awaiting determination of HIS/HER claim and HAS/HAD therefore made a claim for benefit but the claim HAS/HAD not yet been determined.
The claimant IS/WAS entitlemeNT/D to a “payment on account of benefit”.
36. C is a refugee, he/she MEETS/MET the conditions of entitlement to UC, WAS/IS in clear and pressing financial need, and WAS/IS merely waiting for HIS/HER claim to be determined and paid. The Claimant WAS/IS therefore unequivocally entitled to a ‘payment on account of benefit’ and the Defendant’s failure to offer one was unequivocally in breach of its own operational guidance.
Ground 2: Unlawful discrimination 
37. Article 14 of the European Convention on Human Rights provides:
“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”
38. Welfare benefits are a recognised form of property for the purposes of Article 1, Protocol 1 ECHR.  
39. The Defendant’s failure to follow its own guidance and offer a payment on account of benefit disproportionately affects refugees and asylum seekers, their partners, children and dependants compared to UK nationals who make a claim to UC, as they are unlikely to be familiar with the UK benefits system, are therefore significantly less likely to be aware that a ‘payment on account of benefit’ is available in order to ask for one, and the consequences of this disadvantage are likely to be significantly more severe than for other UC claimants as the State has already accepted that claimants in X’s position are ‘destitute’ and what meagre support the state was paying to alleviate this, will necessarily have ended by the time of their first UC payment. 
40.  It is for the Defendant to justify such failure and resulting differential impact but we are not aware of any justification for the same. Accordingly, SSWP’s failure to offer a ‘payment on account of benefit’ amounts to unlawful discrimination contrary to Article 14 ECHR in conjunction with A1/P1, as incorporated into UK law by the Human Rights Act 1998.
The details of the action that the defendant is expected to take
The Defendant is requested: 
· WITHOUT FURTHER DELAY TO PROVIDE THE CLAIMANT WITH A PAYMENT ON ACCOUNT OF BENEFIT; 
·  to amend the Defendant’s ‘Advice for Decision Making’ to include guidance to DWP staff that is compliant with its operational guidance that a ‘new claim advance’ must be offered to new claimants immediately financial hardship is identified;
· to deliver staff training or otherwise ensure all jobcentre staff are aware of the obligation to offer a new claim advance immediately financial hardship is identified, and
· to accept that it has unlawfully discriminated against the Claimant and to pay HER/HIM HRA damages. 

The details of documents that are considered relevant and necessary
Please find enclosed copies of the following documents:
· Confirmation of grant of refugee status DATED 
· NASS35 dated 
· Notification of claim for UC dated DATE
· Biometric residence permit
· Form of authority 
All other relevant documents/information are already in the possession of the Defendant and accessible from the Claimants UC journal.
ADR proposals
Please confirm in your reply whether the Defendant is willing to consider alternative dispute resolution.  
The address for reply and service of court documents

ADVICE AGENCY NAME ADDRESS AND EMAIL HERE

Proposed reply date
We expect a reply promptly and in any event no later than DATE. This is less than the usual 14 days.  However, we consider this shortened timeframe to be entirely appropriate given (a) the discriminatory impact of the Defendant’s failure to offer ‘a payment on account’; that (b) the Defendant has already been made aware of the Claimant’s destitution via HIS/HER online UC journal and had opportunity to remedy this, and (c) the Defendant’s clear failure to follow its own guidance.
If you consider that you require 14 days from the date of this letter to reply, please immediately inform us in writing, giving full reasons. Should we not have received such a request for further time nor a substantive reply by the given deadline we will issue proceedings for judicial review without further notice to you.
Yours faithfully
Advisor Signature

Enc.
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